





DATAPRACTICES FOR LAW ENFORCEMENT—2009
League of Minnesota Cities Insurance Trust

Introduction

There’s no possible way to teach you the answer to every data practices question you could come across.
That’s not the goal of this course. Instead, we’re going to try to make sure you know how to approach
data practices questions and where to look for the answers. In other words, it’s kind of like when you
took classes in math and algebra years ago. Just knowing how to approach the problem and start figuring
out the answer is sometimes more than half the battle!

It’s important to know that what we refer to in general as “data practices law” comes in fact from many
sources. Chapter 13, for instance, contains the “Minnesota Government Data Practices Act.” If you’re
dealing with the media, please don’t call this the “Data Privacy Act,” that’s not what the statute is called
and it can come across to media-types almost like fighting words. In addition to the Act, the
Commissioner of Administration has issued administrative rules for interpreting and applying the Act.
These are found in Minnesota Rules, part 1205. Next, the Commissioner of Administration has authority
under Minn. Stat. § 13.072, to issue opinions concerning how the Act should be applied in a given set of
circumstances. That section provides, in part:

Opinions issued by the commissioner under this section are not binding on the government
entity or members of a body subject to chapter 13D whose data or performance of duties is
the subject of the opinion, but an opinion described in subdivision 1, paragraph (a), must
be given deference by a court in a proceeding involving the data. The commissioner shall
arrange for public dissemination of opinions issued under this section. This section does
not preclude a person from bringing any other action under this chapter or other law in
addition to or instead of requesting a written opinion. A government entity, members of a
body subject to chapter 13D, or person that acts in conformity with a written opinion of
the commissioner issued to the government entity, members, or person or to another party
is not liable for compensatory or exemplary damages or awards of attorneys fees in actions
under section 13.08 or for a penalty under section 13.09 or for fines, awards of attorney
fees, or any other penalty under chapter 13D. A member of a body subject to chapter 13D
is not subject to forfeiture of office if the member was acting in reliance on an opinion.

Finally, Minnesota appellate courts are often called upon to interpret the provisions of the data practices
Act. If things weren’t complicated enough already, appellate court decisions will sometimes disagree
with how the Commissioner has interpreted the Act. In the end, the appellate court decisions take
precedence over commissioner’s opinions.

Finally, there are other statutes that also regulate how government data is handled, and some kinds of
law enforcement data are regulated both by the Act and by other statutes. For instance, information
contained in state traffic accident reports are governed by both the Act and by Minn. Stat. § 169.09.
Likewise, data about juveniles is covered both by the Act and Minn. Stat. § 260B.171. Just looking at
the Data Practices Act by itself may not give you all the guidance you need to decide how a particular
item of data should be treated. With some issues, the law is clearly established and it requires little work
to get to an accurate and reliable answer. But with other issues, it may be necessary to look at the
language of the Act, the administrative rules, commissioner’s opinions, and court cases to have a solid
understanding of the law.
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Decision Flowchart
. . Government data is data that your agency has created, h
‘I‘S the information . collected, or maintained in some physical form. Mental
government data? impressions derived from government data is not government
data. Mental impressions that have an independent source are
not government data.
/
The data is not governed by the Act.
N .| There is no requirement to disclose
h 4 ° it. There will be no penalties under
Yes the Act for disclosing it. But
disclosure could cause other
problems like defamation liability.
h 4 f‘l’he presumption with law enforcement data is \
How is the data that it’s public. You must find a statutory exception
classified? to treat it as private or confidential.
The presumption with personnel data is that it’s
private. You must find a statutory exception saying
the data is public before you can release it.
\ 4 <
Public: Anyone can see it. They don’t need to prove Examples: Response or
aneed. They don’t need to provide identification. incident data, arrest data,
You may need to explain the meaning. names of public employees.
- J
\ 4
Private: The subject of the data can see it. So can Examples: Performance
anyone else in the entity whose job assignment evals and supervisory notes,
reasonably requires access. You can require the 911 audio recordings, child
person to provide identification to prove he or she is abuse identity data.
the subiect of the data. \_ )
\ 4
Confidential: The data is not available to the Examples: Active criminal
subject. The data is available only to those whose investigative data; active
job assignments reasonably require access. internal affairs investigative
data, deliberative process
data.
- /
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DATA PRACTICES GENERAL INFORMATION

MINN. STAT. § 13.02 COLLECTION, SECURITY, AND
DISSEMINATION OF RECORDS; DEFINITIONS.

Subdivision 1. Applicability. As used in this chapter, the terms defined in
this section have the meanings given them.

Confidential data;

who may see it? Subd. 3. Confidential data on individuals. "Confidential data on
individuals" means data which is made not public by statute or federal law

applicable to the data and is inaccessible to the individual subject of that data.

]

PRACTICE NOTES:
1205.0600 ACCESS TO CONFIDENTIAL DATA.

Subpart 1. General. Pursuant to Minnesota Statutes, sections 13.02, subdivision
3; and 13.05, the responsible authority shall comply with the following rules
concerning access to confidential data.

Subp. 2. Who may see confidential data. Access to confidential data is
available only to the following:

A. individuals within the entity whose work assignments reasonably require
access; and

B. entities and agencies who are authorized by statute, including Minnesota
Statutes, section 13.05, or federal law to gain access to that specific data.

Subp. 3. Access procedures. The responsible authority shall establish written
procedures to assure that access may be gained only by those parties identified in
subpart 2.

In the drafting and administration of those procedures, the responsible
authority shall provide measures by which data subjects or their authorized
representatives shall be informed, upon request, if they are the subjects of
confidential data.

The responsible authority shall not disclose the actual confidential data
to the data subjects, but shall inform them whether confidential data
concerning them is or is not retained.

The responsible authority shall take reasonable measures to assure that
the person making inquiry is actually the individual data subject or the
authorized representative of the data subject. Reasonable measures include,
but are not limited to:

A. requiring the inquiring person to appear at the office of the entity to make
his/her request;

B. requiring the inquiring person to provide identification; or

C. requiring the notarized signature of any data subject who is unable to appear
at the offices of the entity.
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Subd. 5. Data on individuals. "Data on individuals™ means all government

What is data on data in which any individual is or can be identified as the subject of that data,
individuals? unless the appearance of the name or other identifying data can be clearly

demonstrated to be only incidental to the data and the data are not accessed by
the name or other identifying data of any individual.

D PRACTICE NOTES:

Minnesota Rules, Part 1205.0200

Subp. 4. Data. "Data" means "data on individuals™ as defined in Minnesota
Statutes, section 13.02, subdivision 5, unless stated otherwise.

Data can be maintained in any form, including, but not limited to, paper records and
files, microfilm, computer medium, or other processes.

The duration of the existence of data, including whether certain data is temporary
rather than permanent, is not relevant to compliance with this chapter.

All data, in whatever form it is maintained, is "data on individuals" if it can in any
way identify any particular individual.

Code numbers, which are used to represent particular individuals, constitute "data on
individuals" if a list or index of any type is available by which the code number can
be cross referenced to a name or other unique personal identifier so that any
individual's identity is revealed. Code numbers, lists of code numbers, or data
associated with code numbers may qualify for treatment as summary data, pursuant
to part 1205.0700.

"Code number" means the labeling or enumeration of data by use of a letter,
number, or combination thereof, which is used in place of an individual's name,
including but not limited to index numbers, dummy numbers, SOUNDEX codes,
and Social Security numbers.

Data is "data on individuals" if it identifies an individual in itself, or if it can be used
in connection with other data elements to uniquely identify an individual. Such data
shall include, but is not limited to, street addresses, job titles, and so forth where the
particular data could only describe or identify one individual.

If you can identify

one individual, it’s Subp. 8. Individual. "Individual" means any living human being. "Individual"
data on that shall not include any fictional entity or business such as a corporation, association,
individual partnership, or sole proprietorship even in those instances where the name of such

an entity or business includes the name of a natural person.

Subd. 6. Designee. "Designee™ means any person designated by a responsible
authority to be in charge of individual files or systems containing government
data and to receive and comply with requests for government data.

Subd. 7. Government data. "Government data" means all data collected,
Definition of created, received, maintained or disseminated by any government entity
Government Data.  regardless of its physical form, storage media or conditions of use.
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D PRACTICE NOTES:

In Keezer v. Spickard, 493 N.W.2d 693 (Minn. Ct. App. 2002), the Minnesota Court
of Appeals held that government data does not include “mental impressions” formed
by government workers. “The Act is intended to regulate every aspect of how the
government manages the information it collects and records. It is nearly impossible
to regulate any function related to data until a record is created somewhere outside
the human brain. To give effect to the Act, we conclude that information is not
“government data” until the information is recorded somewhere other than the
human brain.... Under this definition of 'government data’, an individual has no
cause of action under [Chapter 13] for the unauthorized release of private data about
him unless he shows the information released was recorded somewhere other than in
the mind of a government employee.

Court case defining
government data.

Subd. 7a. Government entity. "Government entity" means a state agency,
statewide system, or political subdivision.

Subd. 8. Individual. "Individual” means a natural person. In the case of a
minor or an incapacitated person as defined in section 524.5-102, subdivision
6, "individual™ includes a parent or guardian or an individual acting as a
parent or guardian in the absence of a parent or guardian, except that the
responsible authority shall withhold data from parents or guardians, or
individuals acting as parents or guardians in the absence of parents or
guardians, upon request by the minor if the responsible authority determines
that withholding the data would be in the best interest of the minor.

D PRACTICE NOTES:

524.5-102, subd 6: Subd. 6. Incapacitated person. "Incapacitated person™
means an individual who, for reasons other than being a minor, is impaired to the
extent of lacking sufficient understanding or capacity to make or communicate
responsible personal decisions, and who has demonstrated deficits in behavior which
evidence an inability to meet personal needs for medical care, nutrition, clothing,
shelter, or safety, even with appropriate technological assistance.

Subd. 10. Person. "Person” means any individual, partnership, corporation,

. association, business trust, or a legal representative of an organization.
Private data

classification. Subd. 12. Private data on individuals. "Private data on individuals" means

data which is made by statute or federal law applicable to the data: (a) not
public; and (b) accessible to the individual subject of that data.

D PRACTICE NOTES:

Minnesota Rules part 1205.0400 ACCESS TO PRIVATE DATA.

Subpart 1. General. Pursuant to Minnesota Statutes, sections 13.02, subdivision
12; and 13.05, the responsible authority shall comply with the following rules
concerning access to private data.
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Subp. 2. Who may see private data. Access to private data shall be available only
Who may see to the following: the subject of such data, as limited by any applicable statute or
private data. federal law; individuals within the entity whose work assignments reasonably
require access; entities and agencies as determined by the responsible authority who
are authorized by statute, including Minnesota Statutes, section 13.05, subdivision 4,
or federal law to gain access to that specific data; and entities or individuals given
access by the express written direction of the data subject.

Subp. 3. Access procedure. The responsible authority shall establish written
procedures to assure that access is gained only by those parties identified in

subpart 2.

In those procedures, the responsible authority shall provide for reasonable measures
Must have security to assure, in those instances where an individual who seeks to gain access to private
measures to protect data asserts tha_t he or she |s_thg s_ub|ect of t.hat data or th_e aqth_orlzed represe_ntatlve

. . of the data subject, that the individual making the assertion is in fact the subject of
private data; may ; : .
. biect to the data or the author!zed representative of the data subject. E)gamples of such

requw_e su _J_ . reasonable measures include, but are not limited to, the following:
show identification.

A. requiring the person seeking to gain access to appear at the offices of the entity
to gain such access or, in lieu of a personal appearance, requiring the signature of
any data subject who is unable to appear at the offices of the entity; and

B. requiring the person to provide reasonable identification.

Subp. 4. Time limits. The responsible authority may limit the time that access is
available to the data subject to the normal working hours of the agency.

Subp. 5. Fees. The responsible authority shall not charge the data subject any fee in
those instances where the data subject only desires to view private data. The
responsible authority may charge the data subject a reasonable fee for providing
copies of private data.

In determining the amount of the reasonable fee, the responsible authority shall be
guided by the criteria set out in part 1205.0300 concerning access to public data.

Subd. 15. Public data on individuals. "Public data on individuals™ means
data which is accessible to the public in accordance with the provisions of
section 13.03.

D PRACTICE NOTES:

Minnesota Rules, part 1205.0300

Subp. 2. Who may see public data. The responsible authority shall provide access
to public data to any person, without regard to the nature of that person's interest in
the data.

Publi Subp. 3. Access procedures. The responsible authority shall establish procedures
. Ut.)“.c data on to describe how such access may be gained. The procedures established shall be in
individuals; anyone compliance with Minnesota Statutes, section 13.03. In such procedures, the

can see It. responsible authority may limit the time during which access to public data is
available to the time during which the normal operations of the agency are
conducted. In such procedures, the responsible authority shall provide for a
response to a request for access within a reasonable time.
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Subd. 16. Responsible authority. "Responsible authority" in a state agency
or statewide system means the state official designated by law or by the
commissioner as the individual responsible for the collection, use and
dissemination of any set of data on individuals, government data, or summary
data. "Responsible authority" in any political subdivision means the
individual designated by the governing body of that political subdivision as
the individual responsible for the collection, use, and dissemination of any set
of data on individuals, government data, or summary data, unless otherwise
provided by state law.
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MINN. STAT. § 13.03 ACCESS TO GOVERNMENT DATA.

Subdivision 1. Public data. All government data collected, created, received,
Presumption: Al maijntained or disseminated by a government entity shall be public unless
data is public classified by statute, or temporary classification pursuant to section 13.06, or
unless classified g0 jaral Jaw, as nonpublic or protected nonpublic, or with respect to data on
otherwise. S . . . . o
individuals, as private or confidential. The responsible authority in every
government entity shall keep records containing government data in such an
arrangement and condition as to make them easily accessible for convenient
use. Photographic, photostatic, microphotographic, or microfilmed records
shall be considered as accessible for convenient use regardless of the size of
such records.

Should have Subd. 2. Procedures. (a) The responsible authority in every government

access procedures  entity shall establish procedures, consistent with this chapter, to insure that

In writing. requests for government data are received and complied with in an
appropriate and prompt manner.

(b) The responsible authority shall prepare public access procedures in written
form and update them no later than August 1% of each year as necessary to
reflect any changes in personnel or circumstances that might affect public
access to government data. The responsible authority shall make copies of the
written public access procedures easily available to the public by distributing
free copies of the procedures to the public or by posting a copy of the
procedures in a conspicuous place within the government entity that is easily
accessible to the public.

(c) Full convenience and comprehensive accessibility shall be allowed to
researchers including historians, genealogists and other scholars to carry out
extensive research and complete copying of all records containing
government data except as otherwise expressly provided by law.

A responsible authority may designate one or more designees.

Subd. 3. Request for access to data. (a) Upon request to a responsible

authority or designee, a person shall be permitted to inspect and copy public
Must allow access  government data at reasonable times and places, and, upon request, shall be
to public data informed of the data's meaning. If a person requests access for the purpose of
upon requestand  jnspection, the responsible authority may not assess a charge or require the

explain meaning;  raquesting person to pay a fee to inspect data.
may not charge a

fee for access.

(b) For purposes of this section, "inspection™ includes, but is not limited to,
the visual inspection of paper and similar types of government data.
Inspection does not include printing copies by the government entity, unless
printing a copy is the only method to provide for inspection of the data. In the
case of data stored in electronic form and made available in electronic form

010 LEAGUE OF MINNESOTA CITIES Page 8
i INSURANCE TRUST



Data Practices for Law Enforcement 2009

on a remote access basis to the public by the government entity, inspection
includes remote access to the data by the public and the ability to print copies
of or download the data on the public's own computer equipment. Nothing in
this section prohibits a government entity from charging a reasonable fee for
remote access to data under a specific statutory grant of authority. A
government entity may charge a fee for remote access to data where either the
data or the access is enhanced at the request of the person seeking access.

(c) The responsible authority or designee shall provide copies of public
data upon request. If a person requests copies or electronic transmittal of
the data to the person, the responsible authority may require the
requesting person to pay the actual costs of searching for and retrieving
government data, including the cost of employee time, and for making,
certifying, and electronically transmitting the copies of the data or the
data, but may not charge for separating public from not public data.
However, if 100 or fewer pages of black and white, letter or legal size
; paper copies are requested, actual costs shall not be used, and instead,
ewer pages, 25 . .
cents per page for the respo_nS|bIe authority may charge no more t_han 25_ cents for each
copies. page copied. If the responsible authority or designee is not able to
provide copies at the time a request is made, copies shall be supplied as
soon as reasonably possible.

Public data 100 or

Note: 2007 legislation removed “compiling” as one of the activities
for which requestors could be charged.

D PRACTICE NOTES:

In Advisory Opinion 09-018 (decided August 10, 2009), the Commissioner decided

a governmental enity cannot charge a person for printing data that is only stored
Access to data in electronically that cannot, for security reasons, be inspected in the location where it
computer storage is maintained. The Commls_smr_]er further decided that the government entity can

charge the requestor for copies if the requestor takes the copies. “If a person asks to
inspect data that happen to be maintained electronically and the government entity,
for security reasons, cannot allow the requestor to inspect the data on a computer,
the entity must print the data. Because inspection of data is free, the entity cannot
charge the cost of printing the data. (Section 13.03, subdivision subdivision 3(b).)
Of course, if the requestor then asks for copies of the inspected data, the entity can
then charge as allowed by Chapter 13.

(d) When a request under this subdivision involves any person's receipt of
copies of public government data that has commercial value and is a
substantial and discrete portion of or an entire formula, pattern, compilation,
program, device, method, technique, process, database, or system developed
with a significant expenditure of public funds by the government entity, the
responsible authority may charge a reasonable fee for the information in
addition to the costs of making and certifying the copies. Any fee charged
must be clearly demonstrated by the government entity to relate to the actual
development costs of the information. The responsible authority, upon the
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request of any person, shall provide sufficient documentation to explain and
justify the fee being charged.

(e) The responsible authority of a government entity that maintains public
government data in a computer storage medium shall provide to any person
making a request under this section a copy of any public data contained in
that medium, in electronic form, if the government entity can reasonably
make the copy or have a copy made. This does not require a government
entity to provide the data in an electronic format or program that is different
from the format or program in which the data are maintained by the
government entity. The entity may require the requesting person to pay the
actual cost of providing the copy.

() If the responsible authority or designee determines that the requested data
is classified so as to deny the requesting person access, the responsible
authority or designee shall inform the requesting person of the determination
either orally at the time of the request, or in writing as soon after that time as
possible, and shall cite the specific statutory section, temporary classification,
or specific provision of federal law on which the determination is based.
Upon the request of any person denied access to data, the responsible
Responsibilities authority or designee shall certify in writing that the request has been denied
when denying and cite the specific statutory section, temporary classification, or specific
access to data. provision of federal law upon which the denial was based.

Subd. 4. Change in classification of data; effect of dissemination among
agencies. (a) The classification of data in the possession of an entity shall
change if it is required to do so to comply with either judicial or
administrative rules pertaining to the conduct of legal actions or with a
specific statute applicable to the data in the possession of the disseminating or
receiving entity.

(b) If data on individuals is classified as both private and confidential

by this chapter, or any other statute or federal law, the data is private.

“Jumping” or - .
travelri)nggdata (c) To the extent that government data is disseminated to a

provisions. government entity by another government entity, the data disseminated
shall have the same classification in the hands of the entity receiving it
as it had in the hands of the entity providing it.

(d) If a government entity disseminates data to another government
entity, a classification provided for by law in the hands of the entity
receiving the data does not affect the classification of the data in the
hands of the entity that disseminates the data.

(e) To the extent that judicial branch data is disseminated to
government entities by the judicial branch, the data disseminated shall
have the same level of accessibility in the hands of the agency receiving
it as it had in the hands of the judicial branch entity providing it.

Oy LEAGUE OF MINNESOTA CITIES Page 10
Liﬁgﬁgém INSURANCE TRUST



Data Practices for Law Enforcement 2009

Use of fees
collected for
making copies.

Tennessen
warning
requirement.

_

Court of appeals
case on
Tennessen.

Tennessen: Best

Subd. 9. Effect of changes in classification of data. Unless otherwise
expressly provided by a particular statute, the classification of data is
determined by the law applicable to the data at the time a request for access to
the data is made, regardless of the data's classification at the time it was
collected, created, or received.

Subd. 10. Costs for providing copies of data. Money collected by a
responsible authority in a state agency for the actual cost to the agency of
providing copies or electronic transmittal of government data is appropriated
to the agency and added to the appropriations from which the costs were paid.

MINN. STAT. § 13.04 RIGHTS OF SUBJECTS OF DATA.

Subdivision 1. Type of data. The rights of individuals on whom the data is
stored or to be stored shall be as set forth in this section.

Subd. 2. Tennesen Warning Requirement. An individual asked to supply
private or confidential data concerning the individual shall be informed of: (a)
the purpose and intended use of the requested data within the collecting
government entity; (b) whether the individual may refuse or is legally
required to supply the requested data; (c) any known consequence arising
from supplying or refusing to supply private or confidential data; and (d) the
identity of other persons or entities authorized by state or federal law to
receive the data. This requirement shall not apply when an individual is asked
to supply investigative data, pursuant to section 13.82, subdivision 7, to a law
enforcement officer.

PRACTICE NOTES:

In Kobluk v. University of Minnesota, 612 N.W.2d 426, 428 (Minn. Ct. App. 2000),
the court held that “the Minnesota Government Data Practices Act does not require
an employer to give an employee a Tennessen warning before obtaining information
from the employee about incidents that occur within the course and scope of
employment.”

Consider,

e Discipline might be imposed for incidents that occur outside the course and

practices. scope of employment.
e  Commissioner of Administration expressed being “particularly troubled” by
Kobluk and other decisions dispensing with Tennessen warning requirement.
e Best practice is probably to give Tennessen if conducting a formal investigation
that may lead to a disciplining action.
o) LEAGUE OF MINNESOTA CITIES Page 11
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Must tell people
whether they are
subject of private
or confidential
data (yes/no) and
allow access to
public or private
data.

Immediate access

or within 10 days.

]

Information that
needs to be
provided.

Fees for copies,
general rules.

Subd. 3. Access to data by individual. Upon request to a responsible
authority or designee, an individual shall be informed whether the
individual is the subject of stored data on individuals, and whether it is
classified as public, private or confidential. Upon further request, an
individual who is the subject of stored private or public data on
individuals shall be shown the data without any charge and, if desired,
shall be informed of the content and meaning of that data. After an
individual has been shown the private data and informed of its meaning,
the data need not be disclosed to that individual for six months thereafter
unless a dispute or action pursuant to this section is pending or
additional data on the individual has been collected or created. The
responsible authority or designee shall provide copies of the private or
public data upon request by the individual subject of the data. The
responsible authority or designee may require the requesting person to
pay the actual costs of making and certifying the copies.

Note: 2007 legislation clarified amended this section to make it
responsible for a designee to respond to a data subject’s request for
data, and removed “compiling” copies as a service for which
governmental entities may charge a fee.

The responsible authority shall comply immediately, if possible, with any
request made pursuant to this subdivision, or within ten days of the date of the
request, excluding Saturdays, Sundays and legal holidays, if immediate
compliance is not possible.

PRACTICE NOTES:

In Advisory Opinion 08-035 (decided December 16, 2008), the Commissioner
decided that when a person requests access to government data from a law
enforcement agency of which the requestor is the subject, the responsible authority
for the agency must, within ten days, and

Inform the requestor whether s/he is the subject of stored data on individuals;
How the data are classified (public, private or confidential); and
Shall provide copies of the private or public data upon request.

e Active criminal investigative data is classified as confidential data.

e This section requires you to tell someone if they are the subject of confidential
data about them that is being stored. It does not require you to allow the
individual to have access to stored confidential data.

o  With private or public data, you may need to sit down with folks and explain
what the data means — i.e., codes used in reports, etc.

Charge for Copies — Actual Cost

When a data subject asks for copies, a government entity may charge the actual cost
for an employee to make paper copies or to print copies of electronically stored data.
Entities may look to Minnesota Rules 1205.0300, subpart 4, and the chart below for
guidance in determining actual cost.

2
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Charging Data Subjects for Copies

Minnesota Statutes, Chapter 13, allows, but does not require, government entities to charge for copies
of government data. If an entity’s policy is to charge for copies, the allowable amount depends on the
number of copies and whether the requester is a member of the public or a data subject.

This document provides information about the allowable charge when the data requester is the sub].'ect
of the data. The copy charges discussed are based on the requirements of Minnesota Statutes, section
13.04, subdivision 3. The chart at the bottom of the document includes links to Minnesota Rules,

Chapter 1205 and Commissioner of Administration Advisory Opinions that help interpret the
requirements in the statute. Note: In situations where specific charges are set by statute or rule,
government entities should follow the applicable statutory language, rather than the requirements

described in this document.

May be included in Rules & May not be included in Rules &
actual cost Opinion(s) actual cost Opinion(s)
Employee time* to make copies 96-051 Employee time* to search for and 00-054
retrieve data for copying
Cost of media (paper, CD ROMs, 1205.0300 Employee time* to separate public 96-037
DVDs, etc.) from not public data
Mailing costs 1205.0300 Employee time* to redact 03-013
confidential data or private data
about others
Employee time* to prepare copies | 1205.0300, 01- Costs not related to copying 04-055
(sort, label data, remove staples, 047 (preparing fax cover sheet, invoice,
paper clips, take data to copier) etc.)
Costs of reproduction that cannot 95-044, 97-012 Operating expenses of copier 04-040, 04-
be done by the entity (e.g., (electricity, wear and tear, purchase, | 072, 01-066
photographs) rental, etc.)
Obtaining and returning data to off- 95-044
site storage
Sort or review data if not necessary 94-039
for copying
Sales tax 94-059, 99-
024
Verify accuracy of data 04-072
Perform accounting functions 04-003
Costs related to inspection 04-038

*The cost for employee time must be calculated based on the wages/salary (may include benefits) of the lowest-
paid entity employee who could complete the task (04-056).

Chapter 13 does not allow an entity to charge a minimum fee for copies (05-016).

MN Department of Administration, Information Policy Analysis Division 201 Administration Building, 50 Sherburne Avenue, St. Paul, MN 55155
Voice: 651.296.6733 or 1.800.657.3721 Fax: 651.205.4219 Email: info.ipadid:state. mn.us  Website: www .ipad.state nn.us  November 2008
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Subd. 4. Procedure when data is not accurate or complete. (a) An
) individual subject of the data may contest the accuracy or completeness of
Rights of public or private data. To exercise this right, an individual shall notify in

icr;]c;il\ﬁac:]uaels to writing the responsible authority describing the nature of the disagreement.
J The responsible authority shall within 30 days either: (1) correct the data
accuracy of data . . : ..
through found to be inaccurate or incomplete and attempt to notify past recipients of
administrative and  inaccurate or incomplete data, including recipients named by the individual,
judicial or (2) notify the individual that the authority believes the data to be correct.
proceedings. Data in dispute shall be disclosed only if the individual's statement of
Must disclose disagreement is included with the disclosed data.

statement of

disagreement if The determination of the responsible authority may be appealed pursuant to

disclosing data.  the provisions of the Administrative Procedure Act relating to contested
cases. Upon receipt of an appeal by an individual, the commissioner shall,
before issuing the order and notice of a contested case hearing required by
chapter 14, try to resolve the dispute through education, conference,
conciliation, or persuasion. If the parties consent, the commissioner may refer
the matter to mediation. Following these efforts, the commissioner shall
dismiss the appeal or issue the order and notice of hearing.

(b) Data on individuals that have been successfully challenged by an
individual must be completed, corrected, or destroyed by a state agency,
political subdivision, or statewide system without regard to the requirements
of section 138.17.

After completing, correcting, or destroying successfully challenged data, a
government entity may retain a copy of the commissioner of administration's
order issued under chapter 14 or, if no order were issued, a summary of the
dispute between the parties that does not contain any particulars of the
successfully challenged data.

010 LEAGUE OF MINNESOTA CITIES Page 14
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Must prepare list
of document
categories.

Shouldn’t collect
data you don’t
need.

Must limit uses of
private or
confidential data
to what it says in
the Tennessen
warning, exept as
provided here.

... specifically
authorized access
by law.

MINN. STAT. § 13.05 DUTIES OF RESPONSIBLE AUTHORITY.

Subdivision 1. Public document of data categories. The responsible
authority shall prepare a public document containing the authority's name,
title and address, and a description of each category of record, file, or process
relating to private or confidential data on individuals maintained by the
authority's government entity. Forms used to collect private and confidential
data shall be included in the public document. Beginning August 1, 1977 and
annually thereafter, the responsible authority shall update the public
document and make any changes necessary to maintain the accuracy of the
document. The document shall be available from the responsible authority to
the public in accordance with the provisions of sections 13.03 and 15.17.

Subd. 2. Copies to commissioner. The commissioner may require
responsible authorities to submit copies of the public document required in
subdivision 1, and may request additional information relevant to data
collection practices, policies and procedures.

Subd. 3. General standards for collection and storage. Collection and
storage of all data on individuals and the use and dissemination of private and
confidential data on individuals shall be limited to that necessary for the
administration and management of programs specifically authorized by the
legislature or local governing body or mandated by the federal government.

Subd. 4. Limitations on collection and use of data. Private or confidential
data on an individual shall not be collected, stored, used, or disseminated by
government entities for any purposes other than those stated to the individual
at the time of collection in accordance with section 13.04, except as provided
in this subdivision.

(a) Data collected prior to August 1, 1975, and which have not been treated as
public data, may be used, stored, and disseminated for the purposes for which
the data was originally collected or for purposes which are specifically
approved by the commissioner as necessary to public health, safety, or
welfare.

(b) Private or confidential data may be used and disseminated to individuals
or entities specifically authorized access to that data by state, local, or federal
law enacted or promulgated after the collection of the data.

(c) Private or confidential data may be used and disseminated to individuals
or entities subsequent to the collection of the data when the responsible
authority maintaining the data has requested approval for a new or different
use or dissemination of the data and that request has been specifically
approved by the commissioner as necessary to carry out a function assigned
by law.

2
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(d) Private data may be used by and disseminated to any person or entity if
the individual subject or subjects of the data have given their informed
consent. Whether a data subject has given informed consent shall be
determined by rules of the commissioner.

The format for informed consent is as follows, unless otherwise prescribed by
the HIPAA, Standards for Privacy of Individually Identifiable Health
Information, 65 Fed. Reg. 82, 461 (2000) (to be codified as Code of Federal
Regulations, title 45, section 164): informed consent shall not be deemed to
have been given by an individual subject of the data by the signing of any
statement authorizing any person or entity to disclose information about the
individual to an insurer or its authorized representative, unless the statement is:

(1) in plain language;
(2) dated;

(3) specific in designating the particular persons or agencies the data subject
is authorizing to disclose information about the data subject;

(4) specific as to the nature of the information the subject is authorizing to be
disclosed;

(5) specific as to the persons or entities to whom the subject is authorizing
information to be disclosed;

(6) specific as to the purpose or purposes for which the information may be
used by any of the parties named in clause (5), both at the time of the
disclosure and at any time in the future;

(7) specific as to its expiration date which should be within a reasonable
period of time, not to exceed one year except in the case of authorizations
given in connection with applications for (i) life insurance or noncancelable
or guaranteed renewable health insurance and identified as such, two years
after the date of the policy or (ii) medical assistance under chapter 256B or
MinnesotaCare under chapter 256L, which shall be ongoing during all terms
of eligibility, for individual education plan health-related services provided by
a school district under section 125A.21, subdivision 2.

The responsible authority may require a person requesting copies of data
under this paragraph to pay the actual costs of making, certifying, and
compiling the copies.

(e) Private or confidential data on an individual may be discussed at a
meeting open to the public to the extent provided in section 13D.05.

Oy LEAGUE OF MINNESOTA CITIES Page 16
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Subd. 5. Data protection. (a) The responsible authority shall (1) establish
procedures to assure that all data on individuals is accurate, complete, and
current for the purposes for which it was collected; and (2) establish
appropriate security safeguards for all records containing data on individuals.

(d) Private data may be used by and disseminated to any person or entity if
the individual subject or subjects of the data have given their informed
consent. Whether a data subject has given informed consent shall be
determined by rules of the commissioner.

... Individual gives
informed consent.

The format for informed consent is as follows, unless otherwise prescribed by
the HIPAA, Standards for Privacy of Individually Identifiable Health
Information, 65 Fed. Reg. 82, 461 (2000) (to be codified as Code of Federal
Regulations, title 45, section 164): informed consent shall not be deemed to
have been given by an individual subject of the data by the signing of any
statement authorizing any person or entity to disclose information about the
individual to an insurer or its authorized

representative, unless the statement is:

... informed
consent
requirements

(1) in plain language;
(2) dated;

(3) specific in designating the particular persons or agencies the data subject
is authorizing to disclose information about the data subject;

(4) specific as to the nature of the information the subject is authorizing to be
disclosed;

(5) specific as to the persons or entities to whom the subject is authorizing
information to be disclosed;

(6) specific as to the purpose or purposes for which the information may be
used by any of the parties named in clause (5), both at the time of the
disclosure and at any time in the future;

(7) specific as to its expiration date which should be within a reasonable
period of time, not to exceed one year except in the case of authorizations
given in connection with applications for

(1) life insurance or noncancelable or guaranteed renewable health insurance
and identified as such, two years after the date of the policy or (ii) medical
assistance under chapter 256B or MinnesotaCare under chapter 256L, which
shall be ongoing during all terms of eligibility, for individual education plan
health-related services provided by a school district under section

125A.21, subdivision 2.

Oy LEAGUE OF MINNESOTA CITIES Page 17
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The responsible authority may require a person requesting copies of data
under this paragraph to pay the actual costs of making, certifying, and
compiling the copies.

(e) Private or confidential data on an individual may be discussed at a
meeting open to the public to the extent provided in section 13D.05.

Subd. 5. Data protection. (a) The responsible authority shall (1) establish
procedures to assure that all data on individuals is accurate, complete, and
current for the purposes for which it was collected; and (2) establish
appropriate security safeguards for all records containing

data on individuals.

(b) When not public data is being disposed of, the data must be destroyed in a
way that prevents its contents from being determined.

Destruction of Subd. 6. Contracts. Except as provided in section 13.46, subdivision 5, in
nonpublic data any contract between a government entity subject to this chapter and any

) person, when the contract requires that data on individuals be made available
Contracts with to the contracting parties by the government entity, that data shall be

outsiders (e.g.,
consultants,
investigators)

administered consistent with this chapter. A contracting party shall maintain
the data on individuals which it received according to the statutory provisions
applicable to the data.

Subd. 7. Preparation of summary data. The use of summary data derived
from private or confidential data on individuals under the jurisdiction of one
Summary data. or more responsible authorities is permitted. Unless classified pursuant to
section 13.06, another statute, or federal law, summary data is public. The
responsible authority shall prepare summary data from private or confidential
data on individuals upon the request of any person if the request is in writing
and the cost of preparing the summary data is borne by the requesting person.

The responsible authority may delegate the power to prepare summary data
(1) to the administrative officer responsible for any central repository of
summary data; or (2) to a person outside of the entity if the person's purpose
is set forth, in writing, and the person agrees not to disclose, and the entity
reasonably determines that the access will not compromise private or
confidential data on individuals.

Subd. 8. Publication of access procedures. The responsible authority shall
prepare a public document setting forth in writing the rights of the data
subject pursuant to section_13.04 and the specific procedures in effect in the
government entity for access by the data subject to public or private data on
individuals.

Oy LEAGUE OF MINNESOTA CITIES Page 18
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Subd. 9. Intergovernmental access of data. A responsible authority shall
allow another responsible authority access to data classified as not public only
when the access is authorized or required by statute or federal law. An entity
that supplies government data under this subdivision may require the
requesting entity to pay the actual cost of supplying the data.

Subd. 10. International dissemination. No state agency or political
subdivision shall transfer or disseminate any private or confidential data on
individuals to the private international organization known as Interpol, except
through the Interpol-United States National Central Bureau, United States
Department of Justice.

Subd. 11. Privatization. (a) If a government entity enters into a contract with
a private person to perform any of its functions, the government entity shall
include in the contract terms that make it clear that all of the data created,
collected, received, stored, used, maintained, or disseminated by the private
person in performing those functions is subject to the requirements of this
chapter and that the private person must comply with those requirements as if
it were a government entity. The remedies in section 13.08 apply to the
private person under this subdivision.

(b) This subdivision does not create a duty on the part of the private person to
provide access to public data to the public if the public data are available from

) the government entity, except as required by the terms of the contract.
Public data: May

not require
identification or
reasons for

Subd. 12. Identification or justification. Unless specifically authorized by
statute, government entities may not require persons to identify themselves,
state a reason for, or justify a request to gain access to public government

access. - .. e . e -
data. A person may be asked to provide certain identifying or clarifying
information for the sole purpose of facilitating access to the data.
0l LEAGUE OF MINNESOTA CITIES Page 19
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MINN. STAT. § 13.39 CIVIL INVESTIGATION.

Subdivision 1. Definitions. A "pending civil legal action™ includes but is

not limited to judicial, administrative or arbitration proceedings. Whether a
civil legal action is pending shall be determined by the chief attorney acting
for the government entity.

Subd. 2. Civil actions. (a) Except as provided in paragraph (b), data
collected by a government entity as part of an active investigation undertaken
for the purpose of the commencement or defense of a pending civil legal
action, or which are retained in anticipation of a pending civil legal action, are
classified as protected nonpublic data pursuant to section 13.02, subdivision
13, in the case of data not on individuals and confidential pursuant to section
13.02, subdivision 3, in the case of data on individuals. Any government
entity may make any data classified as confidential or protected nonpublic
pursuant to this subdivision accessible to any person, agency or the public if
the government entity determines that the access will aid the law enforcement
process, promote public health or safety or dispel widespread rumor or unrest.

(b) A complainant has access to a statement provided by the
complainant to a government entity under paragraph (a).

Subd. 2a. Disclosure of data. During the time when a civil legal action is
determined to be pending under subdivision 1, any person may bring an
action in the district court in the county where the data are maintained to
obtain disclosure of data classified as confidential or protected nonpublic
under subdivision 2. The court may order that all or part of the data be
released to the public or to the person bringing the action. In making the
determination whether data shall be disclosed, the court shall consider
whether the benefit to the person bringing the action or to the public
outweighs any harm to the public, the government entity, or any person
identified in the data. The data in dispute shall be examined by the court in
camera.

Subd. 3. Inactive investigative data. Inactive civil investigative data are
public, unless the release of the data would jeopardize another pending civil
legal action, and except for those portions of a civil investigative file that are
classified as not public data by this chapter or other law. Any civil
investigative data presented as evidence in court or made part of a court
record shall be public. Civil investigative data become inactive upon the
occurrence of any of the following events:

(1) a decision by the government entity or by the chief attorney
acting for the government entity not to pursue the civil action;

(2) expiration of the time to file a complaint under the statute of
limitations or agreement applicable to the civil action; or

Oy LEAGUE OF MINNESOTA CITIES Page 20
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(3) exhaustion of or expiration of rights of appeal by either party to
the civil action.

Data determined to be inactive under clause (1) may become active if
the government entity or its attorney decides to renew the civil action.

Oy LEAGUE OF MINNESOTA CITIES Page 21
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MINN. STAT. § 13.43 PERSONNEL DATA.

o Subdivision 1. Definition. As used in this section, "personnel data” means
Definition of data on individuals collected because the individual is or was an employee of
Ejgzot';}?% dazzta, N9 or an applicant for employment by, performs services on a voluntary basis
personnel file. for, or acts as an |ndeper_1dent contractor with a government entity. Personnel

data includes data submitted by an employee to a government entity as part
of an organized self-evaluation effort by the government entity to request
suggestions from all employees on ways to cut costs, make government more
efficient, or improve the operation of government. An employee who is
identified in a suggestion shall have access to all data in the suggestion
except the identity of the employee making the suggestion.

o ) Subd. 2. Public data. (a) Except for employees described in subdivision 5
Listing of public and subject to the limitations described in subdivision 5a, the following

data. personnel data on current and former employees, volunteers, and independent
contractors of a government entity is public:
(1) name; employee identification number, which must not be the employee's
Social Security number; actual gross salary; salary range; contract fees;
actual gross pension; the value and nature of employer paid fringe benefits;
and the basis for and the amount of any added remuneration, including
expense reimbursement, in addition to salary;
(2) job title and bargaining unit; job description; education and training
background; and previous work experience;
(3) date of first and last employment;
(4) the existence and status of any complaints or charges against the
employee, regardless of whether the complaint or charge resulted in a
disciplinary action;

D PRACTICE NOTES:

The Minnesota Supreme Court issued extensive guidance in 2002 regarding what
Key case: What’s agencies can say about a complaint that’s under internal investigation. Navarre v.
public during an South Washington County Sghools, 652 N.W.2d 9 (Minn. 2092) Under the sect-ion
internal 13.43, subd. 2(a)(4), the “existence and status of_ any complaints or ch_arges_aggmst
. o the employee, regardless of whether the complaint or charge resulted in a disciplinary
Investigation’ action” is public data. The court strictly construed the terms “existence” and “status”
and ruled that:

e Saying anything about the nature of the allegations (i.e., what they are about) is
an improper disclosure.

e  Commenting on the seriousness of the allegations is an improper disclosure.

Oy LEAGUE OF MINNESOTA CITIES Page 22
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Settlement
agreements and
resignation
agreements are
public.

When does a final
disposition of a
disciplinary action
occur?

... Must look at
agency’s own
internal appeal
procedures.

e Disclosing mental impressions drawn from knowledge of the investigations is
improper (i.e., “They’ve alleged some conduct that I find very offensive” or “I’m
really concerned about the allegations.”)

e Indicating that there is a complaint or that a complaint has been filed is
permissible; this is the existence of the complaint.

e Indicating that the complaint is “under investigation” is a permissible disclosure
as to the status of the complaint.

(5) the final disposition of any disciplinary action together with the specific
reasons for the action and data documenting the basis of the action, excluding
data that would identify confidential sources who are employees of the public

body;

(6) the terms of any agreement settling any dispute arising out of an
employment relationship, including a buyout agreement as defined in section
123B.143, subdivision 2, paragraph (a); except that the agreement must
include specific reasons for the agreement if it involves the payment of more
than $10,000 of public money;

(7) work location; a work telephone number; badge number; and honors and
awards received; and

(8) payroll time sheets or other comparable data that are only used to account
for employee's work time for payroll purposes, except to the extent that
release of time sheet data would reveal the employee's reasons for the use of
sick or other medical leave or other not public data.

(b) For purposes of this subdivision, a final disposition occurs when the
government entity makes its final decision about the disciplinary action,
regardless of the possibility of any later proceedings or court
proceedings. In the case of arbitration proceedings arising under
collective bargaining agreements, a final disposition occurs at the
conclusion of the arbitration proceedings, or upon the failure of the
employee to elect arbitration within the time provided by the collective
bargaining agreement. Final disposition includes a resignation by an
individual when the resignation occurs after the final decision of the
government entity, or arbitrator.

Minnesota Department of Administration
Advisory Opinion:95-027

Facts and Procedural History:

On May 23, 1995, PIPA received a request for this opinion, dated May 22, 1995, from
William J. Everett, an attorney, on behalf of his client, the Metropolitan Airports
Commission, hereinafter *"MAC." In his letter, Mr. Everett described a disciplinary action
taken by the MAC against an employee of the airport police department.
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According to Mr. Everett, the disciplinary action was a formal written reprimand. The
employee was not a member of a union or bargaining unit, or covered by a collective
bargaining agreement that would have allowed him the right to arbitration. In the letter of
reprimand, the employee was notified of his right, under the MAC's internal grievance
procedures, to challenge the disciplinary action.

Mr. Everett enclosed a copy of the relevant portion of the MAC's disciplinary and
grievance process for MAC employees not covered under a collective bargaining
agreement. An employee subject to disciplinary action may appeal that action through a
three-step process. There are specific time limits in which an employee must take action
during each step in the process.

According to Mr. Everett, the employee whose discipline is the subject of this opinion
subsequently resigned without filing a grievance or in any way challenging the disciplinary
action within the time limits provided by the MAC's grievance procedure.

Issue:
In his request for an opinion, Mr. Everett asked the Commissioner to address the following
issue:

Is the written reprimand issued to the officer the "final disposition" of a disciplinary action,
within the meaning of Minnesota Statutes Section 13.43, subdivision 2? If so, are the
reasons for the disciplinary action and supporting documentation public data?

Discussion:

Minnesota Statutes Section 13.43 governs personnel data. Subdivision 2(a) provides that
"...the final disposition of any disciplinary action together with the specific reasons for the
action and data documenting the basis of the action...." are public data.

For public employees not covered by collective bargaining agreements, Subdivision 2(b),
provides that "...a final disposition occurs when the [government entity] makes its final
decision about the disciplinary action, regardless of the possibility of any later proceedings
or court proceedings." (Emphasis added.)

As the Commissioner concluded in Advisory Opinion 94-019, the key to determining when
a government entity has made its "final decision" about a disciplinary matter is in the
entity's decision-making process. In this case, the MAC's procedures allow its employees
who are not subject to collective bargaining agreements to challenge disciplinary actions
within specified time limits. For MAC employees who choose to exhaust all steps in the
grievance process, the "final decision" occurs at the end of that process, when the MAC
makes its final decision. At that point in the process, the disposition of the disciplinary
action is also final.

However, in this case, the employee did not file a grievance or in any way challenge the
disciplinary action within the time limits provided by the MAC's grievance procedure. In
failing to do so, the employee waived any rights to use the MAC's grievance process.
Therefore, the written reprimand constitutes a “final disposition” of a disciplinary action for
purposes of Section 13.43. Consequently, the reasons for the action and supporting
documentation are public.

Opinion:

Based on the correspondence in this matter, my opinion on the issue raised by Mr. Everett
is as follows: The written reprimand issued to the officer is the "final disposition" of a
disciplinary action, within the meaning of Minnesota Statutes Section 13.43, subdivision 2.
Therefore, the specific reasons for the disciplinary action and supporting documentation are
public data.

Dated: June 6, 1995

O
LA RSO
Mcmss
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May display photos
only for
investigation.

Complainant gets
own statement.

“Public Official™
provisions apply
only to state
government.

(c) The government entity may display a photograph of a current or
former employee to a prospective witness as part of the government

entity's investigation of any complaint or charge against the employee.

(d) A complainant has access to a statement provided by the
complainant to a government entity in connection with a complaint or
charge against an employee.

(e) Notwithstanding paragraph (a), clause (5), upon completion of an
investigation of a complaint or charge against a public official, or if a
public official resigns or is terminated from employment while the
complaint or charge is pending, all data relating to the complaint or
charge are public, unless access to the data would jeopardize an active
investigation or reveal confidential sources. For purposes of this
paragraph, "public official™ means:

(1) the head of a state agency and deputy and assistant state
agency heads;

(2) members of boards or commissions required by law to be
appointed by the governor or other elective officers; and

(3) executive or administrative heads of departments, bureaus,
divisions, or institutions within state government.

Minnesota Department of Administration
Advisory Opinion: 01-083 (Abridged)

Facts and Procedural History:

A summary of the facts is as follows. Ms. Goering wrote, "A question has been raised
regarding the public's right to access the nature of a complaint against the Sheriff that did
not result in a disciplinary action." She also wrote, "There continues to be a question as to
the applicability of Minn. Stat. § 13.43 Subd 2(e) as to whether elected county department
heads are "public officials.”

Issues:

1. In his request for an opinion, Ms. Goering asked the Commissioner to address the
following issues: Pursuant to Minnesota Statutes, Chapter 13, is the Clay County
Sheriff a "public official” for purposes of classifying data under section 13.43,
subdivision 2(e)?

2. For purposes of classifying data, does section 13.43, subdivision 2(e)(3), apply
only to state government entities, or also to local government entities?

Discussion:

Issue 1: Pursuant to Minnesota Statutes, Chapter 13, is the Clay County Sheriff a "public
official” for purposes of classifying data under section 13.43, subdivision 2(e)?
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Section 13.43, subdivision 2(e)(3), states:

Notwithstanding paragraph (a), clause (5), upon completion of an investigation of a
complaint or charge against a public official, or if a public official resigns or is terminated
from employment while the complaint or charge is pending, all data relating to the
complaint or charge are public, unless access to the data would jeopardize an active
investigation or reveal confidential sources. For purposes of this paragraph, “public
official” means:

(2)the head of a state agency and deputy and assistant state agency heads;

(2) members of boards or commissions required by law to be appointed by the governor or
other elective officers; and

(3) executive or administrative heads of departments, bureaus, divisions, or institutions.

The Legislature originally enacted part of this section in 1995. At that time, the definition
of public official was "the head of a state agency and deputy and assistant agency heads."
(See Minnesota Laws 1995, Chapter 259, Article 1, Section 7).

In 1996, the Legislature amended the provision by adding the language in clauses (2) and
(3). (See Minnesota Laws 1996, Chapter 440, Article 1, Section 10.)

IPA staff attended and testified at the Legislative hearings in 1995 and 1996 during which
discussions about section 13.43, subdivision 2(e) occurred. There is no question that this
provision applies only to state agencies, which are defined at section 13.02, subdivision 17,
as "the state, the University of Minnesota, and any office, officer, department, division,
bureau, board, commission, authority, district or agency of the state." The Legislature
considered including local levels of government but did not do so.

Therefore, for purposes of classifying data under section 13.43, subdivision 2(e), the Clay
County Sheriff is not a "public official."

Issue 2: For purposes of classifying data, does section 13.43, subdivision 2(e)(3), apply
only to state government entities, or also to local government entities?

As discussed regarding Issue 1, section 13.43, subdivision 2(e)(3), applies only to state
agencies as that term is defined in section 13.02, subdivision 17. It does not apply to local

government entities.

Opinion:

1. Based on the facts and information provided, my opinion on the issues that Ms.
Goering raised is as follows: Pursuant to Minnesota Statutes, Chapter 13, the
Clay County Sheriff is not a "public official" for purposes of classifying data
under section 13.43, subdivision 2(e).

2. For purposes of classifying data, section 13.43, subdivision 2(e)(3), applies only
to state government entities. It does not apply to local government entities.

Dated: October 8, 2001

Subd. 3. Applicant data. Except for applicants described in
subdivision 5, the following personnel data on current and former
applicants for employment by a government entity is public: veteran
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status; relevant test scores; rank on eligible list; job history; education
and training; and work availability. Names of applicants shall be private
data except when certified as eligible for appointment to a vacancy or
when applicants are considered by the appointing authority to be
finalists for a position in public employment. For purposes of this
subdivision, "finalist" means an individual who is selected to be
interviewed by the appointing authority prior to selection.

Subd. 4. Other data. All other personnel data is private data on
individuals but may be released pursuant to a court order. Data
pertaining to an employee's dependents are private data on individuals.

Limited data about ~ Subd. 5. All personnel data maintained by a government entity relating

applicants is to an individual employed as or an applicant for employment as an

public. undercover law enforcement officer are private data on individuals.
When the individual is no longer assigned to an undercover position,
the data described in subdivisions 2 and 3 become public unless the law
enforcement agency determines that revealing the data would threaten
the personal safety of the officer or jeopardize an active investigation.

Minnesota Department of Administration

. Advisory Opinion:01-070 (Abridged
Presumption: yoP ( ged)

pe_rsonnel data is Facts and Procedural History:

private unless A summary of the facts is as follows. Major Everett wrote: The issue involves the
specifically made classification of data about Minnesota State Conservation Officers (peace officers) who are
public. assigned intermittently to undercover duties in addition to their regular assignments as
community law enforcement officers. The Division of Enforcement acknowledges that data
relating to these officers - in their undercover capacity - is classified as "private™ pursuant

Undercover law to Minn. Stat. 8 13.43, subd. 5. Our question is whether these intermittent undercover

enf_o rcement assignments shroud all data about these officers, even data relating to arrests and other
officers. actions taken as part of regular uniformed patrol activities, in subdivision 5's cloak of
privacy.
Issue:

In his request for an opinion, Major Everett asked the Commissioner to address the
following issue: Pursuant to Minnesota Statutes, Chapter 13, what is the classification of
the following data that the Minnesota Department of Natural Resources maintains: all
When are officers identifying data about Minnesota State Conservation Officers (peace officers) who are
«undercover?” assigned intermittently to undercover duties in addition to their regular assignments as

: community law enforcement officers?

Discussion:

Data on individuals collected because the individual is or was an employee of a government
entity are classified pursuant to Minnesota Statutes, section 13.43. Subdivision 2 of section
13.43 provides the types of employee data that are public and subdivision 4 classifies most
other types of employee data as private. Subdivision 5 of section 13.43 specifically
classifies data about undercover law enforcement officers:

All personnel data maintained by any [government entity] relating to an individual
employed as or an applicant for employment as an undercover law enforcement officer are
private data on individuals. When the individual is no longer assigned to an undercover
position, the data described in subdivisions 2 and 3 become public unless the law
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When working
undercover, data is
private. When
back on regular
assignment, data is
public unless it
would threaten
personal safety or
jeopardize an
active investigation

Sexual or other

enforcement agency determines that revealing the data would threaten the personal safety
of the officer or jeopardize an active investigation.

Section 13.43, subdivision 5, states that when an individual is working as an undercover
law enforcement officer, all personnel data about that individual are private. It further
provides that when the individual is no longer assigned to the undercover position, certain
personnel data become public, unless the employing entity determines that revealing the
data would threaten the personal safety of the officer or jeopardize an active investigation.
Thus, before an agency publicly reveals data that were previously classified as private, the
agency must determine that revealing those data would not threaten the safety of the officer
or jeopardize an active investigation. If the agency determines that revealing the data would
threaten the safety of the officer or jeopardize an active investigation, the agency must
continue to treat the data as private.

In the case of this opinion, Major Everett has described a situation in which DNR moves
officers on and off of undercover assignments. Pursuant to section 13.43, subdivision 5,
when the officers are working undercover assignments, all personnel data about them are
private. However, when those same officers are rotated back to their regular assignments as
community law enforcement officers, the data about them listed as public in subdivisions 2
and 3, e.g., name, actual gross salary, work location, work telephone number, etc., are
public, unless the DNR determines that revealing the data would threaten the personal
safety of the officer or jeopardize an active investigation.

Opinion
Based on the facts and information provided, my opinion on the issue that Major Everett
raised is as follows:

Pursuant to Minnesota Statutes, section 13.43, subdivision 5, all personnel data that the
Minnesota Department of Natural Resources (DNR) maintains about Minnesota State
Conversation Officers (peace officers) when those officers are assigned to undercover
positions are private data. However, when those officers assume their regular assignments
as community law enforcement officers, the data in section 13.43, subdivisions 2 and 3, are
public, unless the DNR determines that releasing such data would threaten the personal
safety of the officers or jeopardize an active investigation.

Dated: September 4, 2001

Subd. 6. Access by labor organizations. Personnel data may be
disseminated to labor organizations to the extent that the responsible
authority determines that the dissemination is necessary to conduct elections,
notify employees of fair share fee assessments, and implement the provisions
of chapters 179 and 179A. Personnel data shall be disseminated to labor
organizations and to the bureau of mediation services to the extent the
dissemination is ordered or authorized by the commissioner of the bureau of
mediation services.

Subd. 8. Harassment data. When allegations of sexual or other types of
harassment are made against an employee, the employee does not have

forms of . . . . .
harassment/due access to data that would identify the complainant or other witnesses if the
process responsible authority determines that the employee's access to that data
would:
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(1) threaten the personal safety of the complainant or a witness; or
(2) subject the complainant or witness to harassment.

If a disciplinary proceeding is initiated against the employee, data on the
complainant or witness shall be available to the employee as may be
necessary for the employee to prepare for the proceeding.

Subd. 9. Peer counseling debriefing data. (a) Data acquired by a peer
group member in a public safety peer counseling debriefing is private data on
the person being debriefed.

(b) For purposes of this subdivision, "public safety peer counseling

Post incident debriefing" means a group process oriented debriefing session held for

debriefing data. peace officers, firefighters, medical emergency persons, dispatchers, or
other persons involved with public safety emergency services, that is
established by any government entity providing public safety
emergency services and is designed to help a person who has suffered
an occupation-related traumatic event begin the process of healing and
effectively dealing with posttraumatic stress.

Subd. 10. Prohibition on agreements limiting disclosure or

discussion of personnel data. (a) A government entity may not enter

into an agreement settling a dispute arising out of the employment
Cannot settle cases  relationship with the purpose or effect of limiting access to or
/resignations by - gjsclosure of personnel data or limiting the discussion of information or
Z?na:gfég?nghfof”e opinions related to personnel data. An agreement or portion of an
remain silent. agreement that violates this paragraph is void and unenforceable.

(b) Paragraph (a) applies to the following, but only to the extent that
the data or information could otherwise be made accessible to the
public:

(1) an agreement not to discuss, publicize, or comment on personnel
data or information;

(2) an agreement that limits the ability of the subject of personnel
data to release or consent to the release of data; or

(3) any other provision of an agreement that has the effect of
limiting the disclosure or discussion of information that could otherwise
be made accessible to the public, except a provision that limits the
ability of an employee to release or discuss private data that identifies
other employees.

(c) Paragraph (a) also applies to a court order that contains terms or
conditions prohibited by paragraph (a).
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Subd. 11. Protection of employee or others. (a) If the responsible
authority or designee of a government entity reasonably determines that
May release the release of personnel data is necessary to protect an employee from
3;',[\;&:5 E?Sgg{]el harm to self or to protect another person who may be harmed by the
harm. employee, data that are relevant to the concerns for safety may be
released as provided in this subdivision.
(b) The data may be released:

(1) to the person who may be harmed and to an attorney representing
the person when the data are relevant to obtaining a restraining order;

(2) to a prepetition screening team conducting an investigation of the
employee under section 253B.07, subdivision 1; or

(3) to a court, law enforcement agency, or prosecuting authority.

(c) Section 13.03, subdivision 4, paragraph (c), applies to data
released under this subdivision, except to the extent that the data have a
more restrictive classification in the possession of the agency or
authority that receives the data. If the person who may be harmed or the
person's attorney receives data under this subdivision, the data may be
used or released further only to the extent necessary to protect the
person from harm.

Subd. 12. Sharing of law enforcement personnel background
investigation data. A law enforcement agency shall share data from a
background investigation done under section 626.87 with the Peace Officer
Standards and Training Board or with a law enforcement agency doing an
investigation of the subject of the data under section 626.87.

Background
investigation data

Subd. 15. Dissemination of data to law enforcement. Private personnel

Reporting crimes  data, or data on employees that are confidential data under section 13.39,
may be disseminated to a law enforcement agency for the purpose of
reporting a crime or alleged crime committed by an employee, or for the
purpose of assisting law enforcement in the investigation of a crime
committed or allegedly committed by an employee.
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MINN. STAT. § 13.44 PROPERTY DATA.

Subdivision 1. Real property; complaint data. The identities of
individuals who register complaints with government entities concerning
violations of state laws or local ordinances concerning the use of real
property are classified as confidential data, pursuant to section 13.02,
subdivision 3.

D PRACTICE NOTES:

Minnesota Department of Administration
Advisory Opinion:00-036 (Abridged)

Facts and Procedural History:

According to Mr. Dorshow, the City has received several complaints of noise at X's
home. The City has investigated the complaints, but has not issued any citations. X

asked the City to identify the complainant(s), which the City refused to do, pursuant
to Minnesota Statutes, section 13.44.

The people who are most impacted by the noise from the use of real property are the
adjacent neighbors. As noted in the Commissioner's temporary classification, these
are the people most likely to complain, the most likely to fear retribution, and the
most in need of protection. Accordingly, the statutory language should be interpreted
in favor of that protection.

Ms. Peterson, in reference to Advisory Opinion 99-045, which found that the
identities of persons who complained about odors from a municipal wastewater
treatment plant were confidential under section 13.44, stated: "[o]dor from an
activity on real property is no different in kind from noise that results from an
activity on real property."

Regarding Mr. Dorshow's assertion that section 13.82 ought to govern the data in
question, Ms. Peterson stated: "[u]nder the rules of statutory construction, a
provision that is specific in nature takes precedence over a general provision. Minn.
Stat. § 645.26, Subd. 1. The statute cited by Mr. Dorshow generally covers law
enforcement matters, while Minn. Stat. § 13.44 governs a specific type of law
enforcement matter. Accordingly, Minn. Stat. § 13.44 governs."

Discussion:
Pursuant to Minnesota Statutes, section 13.03, subdivision 1, all government data are
presumed to be public unless otherwise classified under state or federal law.

Section 13.44 provides: "[t]he identities of individuals who register complaints with
state agencies or political subdivisions concerning violations of state laws or local
ordinances concerning the use of real property are classified as confidential data,
pursuant to section 13.02, subdivision 3."

According to the incident report, one of the complaints about X's property was that
children were yelling around a swimming pool in the backyard.

Mr. Dorshow asserted that because the data in question, i.e., the identities of the
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complainants, were created by the Minnetonka Police Department, section 13.82 is
applicable. (Section 13.82 governs data created or collected by a law enforcement
agency.) The Commissioner respectfully disagrees. As Ms. Peterson stated, pursuant
to section 645.26, subdivision 1, a specific statute takes precedence over a general
provision. The data are properly classified as confidential under section 13.44.

Opinion:
Based on the facts and information provided, my opinion on the issue raised by Mr.
Dorshow is as follows:

Pursuant to Minnesota Statutes, Chapter 13, the City of
Minnetonka responded properly to X's request for
access to the following data: the identity of the
person(s) who made a complaint about noise at X's
home. The data are confidential pursuant to section
13.44.

Dated: September 8, 2000

Oy LEAGUE OF MINNESOTA CITIES Page 32
Liﬁg.?ﬁggm INSURANCE TRUST



Data Practices for Law Enforcement 2009

MINN. STAT. § 13.82 COMPREHENSIVE LAW
ENFORCEMENT DATA.

Subd. 1. Application. This section shall apply to agencies which carry on a
law enforcement function, including but not limited to municipal police
departments, county sheriff departments, fire departments, the Bureau of
Criminal Apprehension, the Minnesota State Patrol, the Board of Peace
Officer Standards and Training, the Department of Commerce, and the
program integrity section of, and county human service agency client and
provider fraud prevention and control units operated or supervised by the
Department of Human Services.

Minnesota Department of Administration
Advisory Opinion:99-031 (Abridged)

Facts and Procedural History:
On August 16, 1999, IPA received a letter from Elizabeth W. Bloomquist, City
Attorney for the City of Fairmont. In this letter, Ms. Bloomquist asked the

Opinion
regarding master

name index: Commissioner to issue an advisory opinion regarding the classification of data
Some law contained in the "Master Name and Incident Listing" (MNI) maintained by the
enforcement data City. A summary of the facts of this matter follows.

are always According to Ms. Bloomquist, the MNI is the central repository for information
public, some collected by the Martin County Sheriff's Department and the Fairmont Police
data are never Department on requests for service and other law enforcement contacts with
pUb|IC, some citizens.

data may become A sample entry from the MNI submitted by Ms. Bloomquist contains various data
public, some about an individual such as name, address, telephone number, physical description,

date of birth, Minnesota driver's license number, associates, and dates and
descriptions of previous incidents involving law enforcement. According to the
abbreviation key provided by Ms. Bloomquist, the MNI may also contain data
about, inter alia, victims, witnesses, and handgun permits.

data are private.

Issue:

In her request for an opinion, Ms. Blomquist asked the Commissioner to address
the following issue: What is the classification of the following data maintained by
the City of Fairmont Police Department: data contained in the Master Name and

Incident Listing?

Discussion:

Pursuant to Minnesota Statutes, section 13.03, subdivision 1, all government data
are presumed to be public unless otherwise classified by statute, federal law, or
temporary classification (see section 13.06.)

The data in the MNI are law enforcement data under section 13.82, i.e., data
collected or created by a law enforcement agency. Section 13.82 provides that
certain law enforcement data are always public, certain law enforcement data are
never public, and certain law enforcement data may become public depending on
the occurrence of certain events.

Section 13.82, subdivisions 2, 3, and 4, contain descriptions of types of data and
associated data elements that are always classified as public. However, the data
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described in those subdivisions are not the only public data maintained by law
enforcement agencies. Those data elements were specified in order to ensure that
those data could not be protected as active criminal investigative data under section
13.82, subdivision 5. The general presumption of section 13.03, that government
data are public unless otherwise classified by state or federal law, applies to law
enforcement data. (See also Advisory Opinions 97-023 and 97-024.)

Certain law enforcement data are never public. For example, under section 13.82,
subdivision 10, the identities of undercover agents, informants, certain witnesses
and victims (under certain conditions), and victims of criminal sexual conduct,
among others, are never public.

Some law enforcement data, i.e., active criminal investigative data, are not public
while an investigation is active, pursuant to section 13.82, subdivision 5. When the
investigation is no longer active, criminal investigative data, with certain
exceptions as provided in subdivisions 5 and 10, are classified as public.

Accordingly, the data contained in the MNI are classified as public except for the
following: active criminal investigative data, under section 13.82, subdivision 5;
other data related to allegations of child abuse that are protected under subdivisions
5a and 5b; data protected under subdivisions 5¢ and 5d related to allegations of
maltreatment of vulnerable adults; and the identities of individuals protected under
section 13.82, subdivision 10.

Further, there may be data contained in the MNI that are classified as not public
under other statutes outside Chapter 13. For example, certain data on juveniles are
classified as not public under sections 260B.171 and 260C.171; data about traffic
accidents are not public under section 169.09, subdivision 13; data pertaining to
permits to carry firearms are not public under section 13.36; and individual Social
Security numbers are not public pursuant to section 13.49.

Opinion:

Based on the facts and information provided, my opinion on the issue raised by
Ms. Bloomquist is as follows: Pursuant to Minnesota Statutes, sections 13.82 and
13.03, data contained in the Master Name and Incident Listing maintained by the
City are classified as public, unless otherwise classified, as discussed above, under
section 13.82 or other statutes.

Dated: October 7, 1999

Subd. 2. Arrest data. The following data created or collected by law
enforcement agencies which documents any actions taken by them to cite,
arrest, incarcerate or otherwise substantially deprive an adult individual of
liberty shall be public at all times in the originating agency:

Arrest data is

always public. . .
(a) time, date and place of the action;
(b) any resistance encountered by the agency;
(c) any pursuit engaged in by the agency;
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(d) whether any weapons were used by the agency or other individual;
(e) the charge, arrest or search warrants, or other legal basis for the action;

(f) the identities of the agencies, units within the agencies and individual
persons taking the action;

(9) whether and where the individual is being held in custody or is being
incarcerated by the agency;

(h) the date, time and legal basis for any transfer of custody and the identity
of the agency or person who received custody;

(i) the date, time and legal basis for any release from custody or incarceration;

(j) the name, age, sex and last known address of an adult person or the age
and sex of any juvenile person cited, arrested, incarcerated or otherwise
substantially deprived of liberty;

(k) whether the agency employed wiretaps or other eavesdropping techniques,
unless the release of this specific data would jeopardize an ongoing
investigation;

(I) the manner in which the agencies received the information that led to the
arrest and the names of individuals who supplied the information unless the
identities of those individuals qualify for protection under subdivision 17; and

(m) response or incident report number.

PRACTICE NOTES:

D Commissioner’s Opinion 00-025: “In the case of parking tickets, the law enforcement
agency issues a citation, i.e., the ticket, rather than making an arrest. Parking ticket data
that fit the descriptions provided in subdivision 2 are therefore always public.”

Subd. 3. Request for service data. The following data created or collected
Even parking by law enforcement agencies which documents requests by the public for law
tickets.... enforcement services shall be public government data:

(a) the nature of the request or the activity complained of;
Request for (b) the name and address of the individual making the request unless the
service data is identity of the individual qualifies for protection under subdivision 17;
generally public.

(c) the time and date of the request or complaint; and

(d) the response initiated and the response or incident report number.
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Subd. 4. Audio recording of 911 call. The audio recording of a call placed to
a 911 system for the purpose of requesting service from a law enforcement,
fire, or medical agency is private data on individuals with respect to the
individual making the call, except that a written transcript of the audio
recording is public, unless it reveals the identity of an individual otherwise
protected under subdivision 17. A transcript shall be prepared upon request.
911 calls; The person requesting the transcript shall pay the actual cost of transcribing
transcript public, the call, in addition to any other applicable costs provided under section
audio recording  13.03, subdivision 3. The audio recording may be disseminated to law
private. enforcement agencies for investigative purposes. The audio recording may be
used for public safety and emergency medical services training purposes.

D PRACTICE NOTES:

In Commissioner’s Opinion 05-031, the city tried to deny access to a 911 transcript
because the content of the 911 call was part of an active criminal investigation. The
Commissioner rejected the City’s argument. “Subdivision 7 of section 13.82
temporarily protects data collected or created by a law enforcement agency in order to
prepare a case against a person. Thus, because the August 16, 2005, call placed to the
911 center is not data the City collected or created to prepare a case against an
individual, it is not appropriate for the City to use subdivision 7 to deny access to the
data.... The City promptly should release a copy of the transcript....

Minnesota Department of Administration
Advisory Opinion:01-050 (Abridged))

Facts and Procedural History:

On March 22, 2001, a KSTP staff person requested data from the Police
Department about a particular occurrence, including request for service data
(Minnesota Statutes, section 13.82, subdivision 3), a transcript of a 911 call
(section 13.82, subdivision 4), and response or incident data (section 13.82,
subdivision 6). On March 23, 2001, the Department provided the response or
incident data but redacted the identity of the complainant and denied the request for
the 911 transcript citing section 13.82, subdivision 7.

Issue:

Pursuant to Minnesota Statutes, Chapter 13, did the City of St. Paul Police
Department respond appropriately to a March 22, 2001, request for data by denying
KSTP-TV access to the identity of the complainant and the transcript of the 911
tape?

Discussion:

[A]n individual made a 911 call to the St. Paul Police Department. The purpose of
that call was to request service. [S]hortly after officers responded to the individual's
call, the individual became a possible perpetrator of a crime. [The city] argued that
911 case and A's status changed quickly from a complainant/victim to a potential suspect, and
therefore “A held the status of a suspect in an active investigation... The 911 call is

analysis part of the ongoing investigation from the street officer to [the Inspector] to the
prosecutor for consideration and now reconsideration of charging.”
Pursuant to section 13.82, subdivision 3, clause (b), the name and address of an
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individual who makes a request for service are public unless the identity of that
individual qualifies for protection under subdivision 17. * * * [T]he identity of an
individual making a request for service is public under subdivision 6. A law
enforcement agency is not obligated to disclose to the public that the individual is
also a suspect. See also Advisory Opinion 00-078 in which the Commissioner
addressed a similar issue.

Regarding the 911 transcript, section 13.82, subdivision 4, states the following:
"The audio recording of a call placed to a 911 system for the purpose of requesting
services from a law enforcement...agency is private data on individuals with
respect to the individual making the call, except that a written transcript of the
audio recording is public, unless it reveals the identity of an individual otherwise
protected under subdivision 17." As discussed above, Ms. Rofuth did not
demonstrate that, in this case, the caller's identity qualifies for protection under
subdivision 17. Therefore, the transcript is public data. It is the Commissioner's
opinion that the transcript cannot be protected under subdivision 7 as criminal
investigative data because it is not data that the Department collected or prepared
in order to prepare a case against the caller. Rather, a call of this nature to a 911
center is a type of request for service data.

Opinion:

Pursuant to Minnesota Statutes, Chapter 13, the City of St. Paul Police Department
did not respond... by denying KSTP-TV access to the identity of the complainant
and the transcript of the 911 tape.

Dated: June 6, 2001

Subd. 5. Domestic abuse data. The written police report required by section
629.341, subdivision 4, of an alleged incident described in section 629.341,
subdivision 1, and arrest data, request for service data, and response or
incident data described in subdivision 2, 3, or 6 that arise out of this type of
incident or out of an alleged violation of an order for protection must be
released upon request at no cost to the victim of domestic abuse, the victim's
attorney, or an organization designated by the Minnesota Center for Crime
Victims Services, the Department of Corrections, or the Department of Public
Safety as providing services to victims of domestic abuse. The executive
director or the commissioner of the appropriate state agency shall develop
written criteria for this designation in consultation with the Advisory Council
on Battered Women and Domestic Abuse.

Domestic abuse
data.

Subd. 6. Response or incident data. The following data created or collected
by law enforcement agencies which documents the agency's response to a
request for service including, but not limited to, responses to traffic accidents,
or which describes actions taken by the agency on its own initiative shall be
public government data:

(a) date, time and place of the action;
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(b) agencies, units of agencies and individual agency personnel participating
in the action unless the identities of agency personnel qualify for protection
under subdivision 17;

(c) any resistance encountered by the agency;

Response or (d) any pursuit engaged in by the agency;
incident data is
generally public.  (e) whether any weapons were used by the agency or other individuals;

(f) a brief factual reconstruction of events associated with the action;

(g) names and addresses of witnesses to the agency action or the incident
unless the identity of any witness qualifies for protection under subdivision
17,

(h) names and addresses of any victims or casualties unless the identities of
those individuals qualify for protection under subdivision 17;

(i) the name and location of the health care facility to which victims or
casualties were taken;

(j) response or incident report number;

(k) dates of birth of the parties involved in a traffic accident;
() whether the parties involved were wearing seat belts; and
(m) the alcohol concentration of each driver.

Subd. 7. Criminal investigative data. Except for the data defined in
subdivisions 2, 3, and 6, investigative data collected or created by a law
enforcement agency in order to prepare a case against a person, whether
known or unknown, for the commission of a crime or other offense for which
the agency has primary investigative responsibility is confidential or
protected nonpublic while the investigation is active. Inactive investigative
data is public unless the release of the data would jeopardize another ongoing

Criminal investigation or would reveal the identity of individuals protected under
investigative subdivision 17. Photographs which are part of inactive investigative files and
data is which are clearly offensive to common sensibilities are classified as private or
confidential nonpublic data, provided that the existence of the photographs shall be

during the disclosed to any person requesting access to the inactive investigative file. An

investigation and investigation becomes inactive upon the occurrence of any of the following
then becomes events:

public.
(a) a decision by the agency or appropriate prosecutorial authority not to
pursue the case;
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Triggers for data
becoming public.

]

Dashboard video
confidential
during
investigation.

(b) expiration of the time to bring a charge or file a complaint under the
applicable statute of limitations, or 30 years after the commission of the
offense, whichever comes earliest; or

(c) exhaustion of or expiration of all rights of appeal by a person convicted on
the basis of the investigative data.

Any investigative data presented as evidence in court shall be public. Data
determined to be inactive under clause (a) may become active if the agency or
appropriate prosecutorial authority decides to renew the investigation.

During the time when an investigation is active, any person may bring an
action in the district court located in the county where the data is being
maintained to authorize disclosure of investigative data. The court may order
that all or part of the data relating to a particular investigation be released to
the public or to the person bringing the action. In making the determination as
to whether investigative data shall be disclosed, the court shall consider
whether the benefit to the person bringing the action or to the public
outweighs any harm to the public, to the agency or to any person identified in
the data. The data in dispute shall be examined by the court in camera.

PRACTICE NOTES:

- Commissioner’s Opinion 03-015. The media was requesting a copy of a squad
videotape of a pursuit. The fleeing driver pled guilty, but the time for her to
withdraw her plea had not yet expired. The Commissioner ruled:

The Department's main argument is that the videotape of the pursuit was created
as part of the criminal investigation against Ms. Mornson. Ordinarily, such data
would be treated as confidential or protected nonpublic until the one of the
following three events occurred: (1) the agency or prosecutorial authority
decided not to pursue the case; (2) the applicable statute of limitations expired,;
or (3) the person convicted exhausted all rights of appeal or those rights expired.
The situation here is complicated by the fact that one of the data types listed as
public in subdivision 6 of section 13.82 is "any pursuit engaged in by the
agency." Ms. Van Pilsum argues the videotape constitutes the "pursuit™ the
Legislature contemplated when it enacted section 13.82, subdivision 6.

When the Legislature adopted the language in subdivision 6 of section 13.82,
the Commissioner is confident that few, if any, law enforcement agencies were
creating data by using video cameras in squad cars. Thus, it seems highly
unlikely the Legislature knowingly intended for a videotape of a pursuit to fit
the definition of "any pursuit engaged in by the agency." Furthermore, while the
tape presumably contains data stemming from the pursuit, it also may contain
data that do not necessarily relate to the pursuit. For these reasons, the
Commissioner is inclined to agree with the Department and opines that it may
protect the videotape until Ms. Mornson's opportunity to appeal has expired. To
conclude otherwise would be unreasonable. The Commissioner notes, however,
that he intends to raise this issue with Legislature.

—  Commissioner’s Opinion 97-024. Police investigated an accident in Winona
that involved the deaths of five people in a car that drove into the river. The
media requested access to the reports; the family insisted that the city keep the
data confidential.
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The City sought guidance from the Commissioner. The Commissioner
concluded: Subdivision [7] of Section 13.82, classifies investigative data
collected and/or created by a law enforcement agency in order to prepare a case
against a person, whether known or unknown, for the commission of a crime or
other offense for which the agency has primary investigative responsibility.
Investigative data are not public while the investigation is active and, except in
certain situations not applicable in this case, become public when the case
becomes inactive. In the situation at hand, although no one was ultimately
charged with a crime, the police investigators initially gathered information and
evidence as if they were proceeding with an investigation. The Commissioner
concludes that these data are classified pursuant to subdivision [7] of Section
13.82, and are now public because no charges will be pursued and the
investigation has become inactive.

Subd. 8. Child abuse identity data. Active or inactive investigative data that
identify a victim of child abuse or neglect reported under section 626.556 are
private data on individuals. Active or inactive investigative data that identify
a reporter of child abuse or neglect under section 626.556 are confidential
data on individuals, unless the subject of the report compels disclosure under
section 626.556, subdivision 11.

Investigative Subd. 9. Inactive child abuse data. Investigative data that become inactive
data becomes under subdivision 7, clause (a) or (b), and that relate to the alleged abuse or
public when neglect of a child by a person responsible for the child's care, as defined in

there is no one to  Section 626.556, subdivision 2, are private data.

charge with an

offense. Subd. 10. Vulnerable adult identity data. Active or inactive investigative
data that identify a victim of vulnerable adult maltreatment under section
626.557 are private data on individuals. Active or inactive investigative data
that identify a reporter of vulnerable adult maltreatment under section
626.557 are private data on individuals.

Subd. 11. Inactive vulnerable adult maltreatment data. Investigative data

that becomes inactive under subdivision 7, paragraph (a) or (b), and that relate

to the alleged maltreatment of a vulnerable adult by a caregiver or facility are
Private data. private data on individuals.

Subd. 12. Name change data. Data on court records relating to name
changes under section 259.10, subdivision 2, which is held by a law
enforcement agency is confidential data on an individual while an
investigation is active and is private data on an individual when the
investigation becomes inactive.

Private data.
Subd. 13. Access to data for crime victims. On receipt of a written request,
the prosecuting authority shall release investigative data collected by a law
enforcement agency to the victim of a criminal act or alleged criminal act or
to the victim's legal representative unless the release to the individual subject
of the data would be prohibited under section 13.821 or the prosecuting
authority reasonably believes:
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Private data. (a) that the release of that data will interfere with the investigation; or

(b) that the request is prompted by a desire on the part of the requester to
engage in unlawful activities.

Subd. 14. Withholding public data. A law enforcement agency may
temporarily withhold response or incident data from public access if the
agency reasonably believes that public access would be likely to endanger the
physical safety of an individual or cause a perpetrator to flee, evade detection
or destroy evidence. In such instances, the agency shall, upon the request of
any person, provide a statement which explains the necessity for its action.
Any person may apply to a district court for an order requiring the agency to
release the data being withheld. If the court determines that the agency's
action is not reasonable, it shall order the release of the data and may award
costs and attorney's fees to the person who sought the order. The data in
dispute shall be examined by the court in camera.

Private data.

Subd. 15. Public benefit data. Any law enforcement agency may make any
data classified as confidential or protected nonpublic pursuant to subdivision
7 accessible to any person, agency, or the public if the agency determines that
the access will aid the law enforcement process, promote public safety, or
dispel widespread rumor or unrest.

Crime victims.

Subd. 16. Public access. When data is classified as public under this section,
a law enforcement agency shall not be required to make the actual physical
data available to the public if it is not administratively feasible to segregate
the public data from the not public. However, the agency must make the
information described as public data available to the public in a reasonable
manner. When investigative data becomes inactive, as described in
subdivision 7, the actual physical data associated with that investigation,

Response or including the public data, shall be available for public access.

incident data

may be _ Subd. 17. Protection of identities. A law enforcement agency or a law

temporarily enforcement dispatching agency working under direction of a law

withheld. enforcement agency shall withhold public access to data on individuals to
protect the identity of individuals in the following circumstances:

(a) when access to the data would reveal the identity of an undercover law
enforcement officer, as provided in section 13.43, subdivision 5;

(b) when access to the data would reveal the identity of a victim or alleged
victim of criminal sexual conduct or of a violation of section 617.246,
subdivision 2;

Confidential data (c) when access to the data would reveal the identity of a paid or unpaid

may be released  informant being used by the agency if the agency reasonably determines that

when necessary.  revealing the identity of the informant would threaten the personal safety of
the informant;
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(d) when access to the data would reveal the identity of a victim of or witness
Need not to a crime if the victim or witness specifically requests not to be identified
disclose public publicly, unless the agency reasonably determines that revealing the identity
data in its actual  of the victim or witness would not threaten the personal safety or property of
form. the individual;

(e) when access to the data would reveal the identity of a deceased person
whose body was unlawfully removed from a cemetery in which it was
interred;

Protected

identities. () when access to the data would reveal the identity of a person who placed a
call to a 911 system or the identity or telephone number of a service
subscriber whose phone is used to place a call to the 911 system and: (1) the
agency determines that revealing the identity may threaten the personal safety
or property of any person; or (2) the object of the call is to receive help in a
mental health emergency. For the purposes of this paragraph, a voice
recording of a call placed to the 911 system is deemed to reveal the identity of
the caller;

(g) when access to the data would reveal the identity of a juvenile witness and
the agency reasonably determines that the subject matter of the investigation
justifies protecting the identity of the witness; or

(h) when access to the data would reveal the identity of a mandated reporter
under section 609.456, 626.556, or 626.557.

Data concerning individuals whose identities are protected by this subdivision
are private data about those individuals. Law enforcement agencies shall
establish procedures to acquire the data and make the decisions necessary to
protect the identity of individuals described in clauses (c), (d), (f), and (g).

Subd. 18. Data retention. Nothing in this section shall require law
enforcement agencies to create, collect or maintain data which is not required
to be created, collected or maintained by any other applicable rule or statute.

Subd. 19. Data in arrest warrant indices. Data in arrest warrant indices are
classified as confidential data until the defendant has been taken into custody,
served with a warrant, or appears before the court, except when the law
enforcement agency determines that the public purpose is served by making
the information public.

Subd. 20. Property data. Data that uniquely describes stolen, lost,
confiscated, or recovered property are classified as either private data on
individuals or nonpublic data depending on the content of the not public data.
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Subd. 21. Reward program data. To the extent that the release of program
data would reveal the identity of an informant or adversely affect the integrity
of the fund, financial records of a program that pays rewards to informants are
protected nonpublic data in the case of data not on individuals or confidential
data in the case of data on individuals.

Subd. 22. Data on registered criminal offenders. Data described in section
243.166 shall be classified as described in that section.

Subd. 23. Data in missing children bulletins. Data described in section
299C.54 shall be classified as described in that section.

Subd. 24. Exchanges of information. Nothing in this chapter prohibits the
exchange of information by law enforcement agencies provided the
exchanged information is pertinent and necessary to the requesting agency in
initiating, furthering, or completing an investigation, except not public
personnel data.

Subd. 25. Deliberative processes. Data that reflect deliberative processes or
investigative techniques of law enforcement agencies are confidential data on
individuals or protected nonpublic data; provided that information, reports, or
memoranda that have been adopted as the final opinion or justification for a
decision of a law enforcement agency are public data.

Subd. 26. Booking photographs. (a) For purposes of this subdivision,
"booking photograph™ means a photograph or electronically produced image
taken by law enforcement for identification purposes in connection with the
arrest of a person.

(b) Except as otherwise provided in this subdivision, a booking photograph is
public data. A law enforcement agency may temporarily withhold access to a
booking photograph if the agency determines that access will adversely affect
an active investigation.

Subd. 27. Pawnshop and scrap metal dealer data. Data that would
reveal the identity of persons who are customers of a licensed pawnbroker,
secondhand goods dealer, or a scrap metal dealer are private data on
individuals. Data describing the property in a regulated transaction with a
licensed pawnbroker, secondhand goods dealer, or a scrap metal dealer are
public.

Exchanging Subd. 28. Disclosure of predatory offender registrant status. Law
information with  enforcement agency disclosure to health facilities of the registrant status of a
other agencies. registered predatory offender is governed by section 244.052.
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Subd. 29. Juvenile offender photographs. Notwithstanding section

Deliberative 260B.171, chapter 609A, or other law to the contrary, photographs or

processes. electronically produced images of children adjudicated delinquent under
chapter 260B shall not be expunged from law enforcement records or
databases.

Minnesota Department of Administration
Advisory Opinion: 08-030 (Abridged))

Facts and Procedural History:

. A 16-year-old Carver County resident was detained by the Carver County Sheriff’s office
Booking after allegedly committing a serious assault, for which he was charged. The victim
photographs are  subsequently died. The Chaska Herald asked for a copy of the booking photograph (mug
public but may shot) of the juvenile that was obtained when the juvenile was taken into custody, citing Minn.
withheld. " : .

However, the county attorney took the position that the photograph is not publicly
accessible....The Carver County attorney’s office cited language found in §260.171, subd.
5(c), which authorizes law enforcement agencies to obtain booking photographs of juveniles,
and then restricts the ways in which the photographs may be “used.”

Issue:
Did the Carver County Sheriff’s Office comply with Minnesota Statutes, Chapter 13, in
denying a request for a copy of a booking photograph of a 16 year-old?

Discussion:

While section 13.82 applies to most law enforcement data, peace officer records about
children who are or may be delinquent, or who may be engaged in criminal acts are classified
pursuant to Minnesota Statutes, section 260B.171, subdivision 5. Generally, section
260B.171, subdivision 5(a), classifies those data as private. However, records relating to an
offense where proceedings are open to the public under section 260B.163, subdivision 1, are,

Juvenile offender based on the general presumption, classified pursuant to section 13.82.

photographs.

Based on the relevant statutory sections cited above, the Commissioner’s conclusion is as
follows. The data subject is a minor child. Because s/he may be delinquent or may be
engaged in criminal acts, the data about him/her are classified pursuant to section 260B.171.
However, the next part of the analysis is dependent upon facts the Commissioner does not
have. Pursuant to section 260B.171, subdivision 5(a), if the proceedings in this situation are
open to the public and the photograph is part of that record, those data are not classified
pursuant to section 260B.171, subdivision 5, but, pursuant to the general presumption, are
classified pursuant to section 13.82. Section 13.82, subdivision 26, provides that booking
photographs are public.

...Should not be If the proceedings in this situation are not open to the public, the photograph is classified
released to the pursuant to section 260B.171, subdivision 5, and is private.

media. -
Opinion:
If the proceedings in this situation are not open to the public, the booking photograph is
private data pursuant to Minnesota Statutes, section 260B.171, subdivision 5, and the Carver
County Sheriff’s office appropriately withheld the photograph.
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If the proceedings in this situation are open to the public and the booking photograph is part
of the record, the photograph is public pursuant to Minnesota Statutes, section 13.82,
subdivision 26.

Dated: October 8, 2008

PRACTICE NOTES:

D Defamation law:

Arresting officer was immune from civil liability for statements made
to media only to extent that statements were substantial repetition of
statements made in arrest report, which was matter of public record

Case and for which officer was entitled to absolute immunity. Carradine v.
State, 511 N.W.2d 733 (Minn. 1994) Police officer was absolutely
Police reports immune from civil suit for allegedly defamatory statements made in
and defamation arrest report; key part of arresting officer's job is to prepare written
law. report accurately and knowledge that making statements in report

subjects officer to civil liability may deter officer from preparing
detailed, accurate report. Id.
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MINN. STAT. § 169.09 ACCIDENTS.

Subd. 13. Reports confidential; evidence, fee, penalty, appropriation. (a)
All reports and supplemental information required under this section must be
for the use of the commissioner of public safety and other appropriate state,
federal, county, and municipal governmental agencies for accident analysis
purposes, except:

(1) the commissioner of public safety or any law enforcement agency shall,
upon written request of any individual involved in an accident or upon written

People involved  request of the representative of the individual's estate, surviving spouse, or

in the accident. one or more surviving next of Kin, or a trustee appointed under section
573.02, or other person injured in person, property, or means of support, or
who incurs other pecuniary loss by virtue of the accident, disclose to the
requester, the requester's legal counsel, or a representative of the requester's
insurer the report required under subdivision 8;

(2) the commissioner of public safety shall, upon written request, provide the
driver filing a report under subdivision 7 with a copy of the report filed by the
driver,;

(3) the commissioner of public safety may verify with insurance companies
vehicle insurance information to enforce sections 65B.48, 169.792, 169.793,
169.796, and 169.797,

(4) the commissioner of public safety shall provide the commissioner of
transportation the information obtained for each traffic accident involving a
commercial motor vehicle, for purposes of administering commercial vehicle
safety regulations; and

(5) the commissioner of public safety may give to the United States
Department of Transportation commercial vehicle accident information in
connection with federal grant programs relating to safety.

(b) Accident reports and data contained in the reports are not discoverable
under any provision of law or rule of court. No report shall be used as
evidence in any trial, civil or criminal, or any action for damages or criminal
proceedings arising out of an accident. However, the commissioner of public
safety shall furnish, upon the demand of any person who has or claims to
have made a report or upon demand of any court, a certificate showing that a
specified accident report has or has not been made to the commissioner solely
to prove compliance or failure to comply with the requirements that the report
be made to the commissioner.

(c) Nothing in this subdivision prevents any individual who has made a report
under this section from providing information to any individuals involved in
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]

Data in accident
reports may be
disclosed as
request for
service data or
response or
incident data.

an accident or their representatives or from testifying in any trial, civil or
criminal, arising out of an accident, as to facts within the individual's
knowledge. It is intended by this subdivision to render privileged the reports
required, but it is not intended to prohibit proof of the facts to which the
reports relate.

(d) Disclosing any information contained in any accident report, except as
provided in this subdivision, section 13.82, subdivision 3 or 6, or other
statutes, is a misdemeanor.

PRACTICE NOTES:

Minnesota Department of Administration
Advisory Opinion:95-022 (summary)

Facts and Procedural History:

According to Mr. Anfinson, the Post-Bulletin recently requested certain data, in
computer format, from the DPS relating to vehicle accidents in nine southeastern
Minnesota counties. The Post-Bulletin is seeking the following specific
information:

name, sex, and age or birth date of victim

date, time, and specific location (including county) of accident
type of vehicle

road conditions

whether alcohol was involved and with which vehicle
whether victim was ejected

whether victim was wearing a seatbelt

what agency handled the scene report

any other items of public data in the database

Issue:

In his request for an opinion, Mr. Anfinson asked the Commissioner to address the
following issue: Are certain data (see Mr. Anfinson's letter for particulars),
collected and maintained by the Minnesota Department of Public Safety, public
data?

Discussion:

Pursuant to Minnesota Statutes Section 169.09, subdivision 8, all law enforcement
officers who, in the regular course of duty, investigate a motor vehicle accident
which results in bodily injury to or death of any person or total property damage to
an apparent extent of $1,000 or more, must forward a written report of such an
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The report forms
required by
section 169.09
are confidential.

But some of the
data in the forms
is public.

accident, within ten days thereof, to the Commissioner of Public Safety. * * *

Most of the data sought by the Post Bulletin are classified as public, pursuant to
Section 13.82, subdivisions 3 and 4, when the data are stored in the particular law
enforcement agency that created or collected the data. For example, if the City of
Winona Police Department responded to a call relating to a traffic accident, certain
data (as specified in Section 13.82, subdivisions 3 and 4) regarding that incident
are public in the Winona Police Department. Mr. Anfinson's guestion is whether
these same data are also public on the accident report forms maintained at the DPS.

In his response, Mr. Alpert argues that the data sought by the Post Bulletin are not
public because those data are classified as confidential pursuant to Section 169.09,
subdivision 13, as well as to 23 U.S.C. § 4009.

Upon a close examination of Section 169.09, subdivision 13, it appears this section
sets forth the premise that all written reports and supplemental reports required
under Section 169.09 are confidential. Section 169.09, subdivision 13 (a), states,
"...[reports] shall be for the use of the commissioner of public safety and other
appropriate state, federal, county, and municipal governmental agencies for
accident analysis purposes...."

In summation, the data classified as confidential by Section 169.09 are the contents
of the accidents reports. However, the fact that the reports contain data otherwise
classified as public does not change the classification of the source data. Nothing in
Section 169.09 prevents the Post-Bulletin from obtaining the “request for service"
and "response or incident data” from the individual law enforcement agencies in
which those data are maintained.

Dated: May 11, 1995
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MINN. STAT. § 260B.171 RECORDS.
Juvenile Subd. 5. Peace officer records of children. (a) Except for records relating
records to an offense where proceedings are public under section 260B.163,
presumed subdivision 1 (see box below), peace officers' records of children who are
private or may be delinquent or who may be engaged in criminal acts shall be kept
separate from records of persons 18 years of age or older and are private
data but shall be disseminated:
(1) by order of the juvenile court,
(2) as required by section 121A.28, (see box below)
(3) refers to (3) as authorized under section 13.82, subdivision 2,
“arrest” data
for juveniles (4) to the child or the child's parent or guardian unless disclosure of a
record would interfere with an ongoing investigation,
(5) to the Minnesota crime victims reparations board as required by section
611A.56, subdivision 2, clause (f), for the purpose of processing claims for
crime victims reparations, or
(6) as otherwise provided in this subdivision.
Photos — see Except as provided in paragraph (c), no photographs of a child taken into
paragraph c custody may be taken without the consent of the juvenile court unless the
below child is alleged to have violated section 169A.20.
Victims or Peace officers' records containing data about children who are victims of
witnesses, go crimes or witnesses to crimes must be administered consistent with section
back to 13.82.  13.82, subdivisions 2, 3, 6, and 17. Any person violating any of the
provisions of this subdivision shall be guilty of a misdemeanor.
D PRACTICE NOTES:
260B.163, Subd. 1 Hearing (excerpt)
Adult/extended “The court shall open the hearings to the public in delinquency or
juvenile extended jurisdiction juvenile proceedings where the child is alleged to
prosecution: have committed an offense or has been proven to have committed an
Refer request or offense that would be a felony if committed by an adult and the child
seek guidance was at least 16 years of age at the time of the offense, except that the
from prosecutor; court may exclude the public from portions of a certification hearing to
zthLiuT?)); R?\felﬁl';l(;w discuss psychological material or other evidence that would not be
proceedings. accessible to the public in an adult proceeding.
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Notice in
chemical cases

May exchange
information
with other
agencies.

May
photograph
children taken
into custody
under
260B.175; see
box below.

PRACTICE NOTES:

121A.28. Law enforcement records

A law enforcement agency shall provide notice of any drug incident
occurring within the agency's jurisdiction, in which the agency has
probable cause to believe a student violated section 152.021, 152.022,
152.023, 152.024, 152.025, 152.0262, 152.027, 152.092, 152.097, or
340A.503, subdivision 1, 2, or 3. The notice shall be in writing and
shall be provided, within two weeks after an incident occurs, to the
chemical abuse pre-assessment team in the school where the student is
enrolled.

In the case of computerized records maintained about juveniles by peace
officers, the requirement of this subdivision that records about juveniles
must be kept separate from adult records does not mean that a law
enforcement agency must keep its records concerning juveniles on a
separate computer system. Law enforcement agencies may keep juvenile
records on the same computer as adult records and may use a common
index to access both juvenile and adult records so long as the agency has in
place procedures that keep juvenile records in a separate place in computer
storage and that comply with the special data retention and other
requirements associated with protecting data on juveniles.

(b) Nothing in this subdivision prohibits the exchange of information by
law enforcement agencies if the exchanged information is pertinent and
necessary for law enforcement purposes.

(c) A photograph may be taken of a child taken into custody pursuant to
section 260B.175, subdivision 1, clause (b), provided that the photograph
must be destroyed when the child reaches the age of 19 years. The
commissioner of corrections may photograph juveniles whose legal
custody is transferred to the commissioner. Photographs of juveniles
authorized by this paragraph may be used only for institution management
purposes, case supervision by parole agents, and to assist law enforcement
agencies to apprehend juvenile offenders. The commissioner shall maintain
photographs of juveniles in the same manner as juvenile court records and
names under this section.

2
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D PRACTICE NOTES:

Minnesota Department of Administration
Advisory Opinion:08-030 (Abridged)

Facts and Procedural History:
A summary of the facts as Mr. Anfinson provided them is as follows. Mr.
Anfinson wrote in his opinion request:

Recently, a 16-year-old Carver County resident was detained by the Carver
County Sheriff’s office after allegedly committing a serious assault, for
which he was charged. The assault charge alone would constitute a
felony-level offense, but the victim subsequently died, and as we
understand it, more serious charges are therefore pending. The newspaper
has asked for a copy of the booking photograph (mug shot) of the juvenile
that was obtained when the juvenile was taken into custody, citing Minn.
Stat. §13.82, subd. 26.

However, the county attorney takes the position that the photograph is not
publicly accessible....The Carver County attorney’s office has cited
language found in §260.171, subd. 5(c), which authorizes law enforcement
agencies to obtain booking photographs of juveniles, and then restricts the
ways in which

We disagree with this interpretation...

Discussion:

Pursuant to Minnesota Statutes, Chapter 13, government data are public
unless otherwise classified. (Minnesota Statutes, section 13.03,
subdivision 1.)

Data that law enforcement agencies collect, create, and maintain are
classified pursuant to Minnesota Statutes, section 13.82. Pursuant to
section 13.82, subdivision 26, booking photographs are public.

While section 13.82 applies to most law enforcement data, peace officer
records about children who are or may be delinquent, or who may be
engaged in criminal acts are classified pursuant to Minnesota Statutes,
section 260B.171, subdivision 5. Generally, section 260B.171, subdivision
5(a), classifies those data as private. However, records relating to an
offense where proceedings are open to the public under section 260B.163,
subdivision 1, are, based on the general presumption, classified pursuant to
section 13.82.

Based on the relevant statutory sections cited above, the Commissioner’s
conclusion is as follows. The data subject is a minor child. Because s/he
may be delinquent or may be engaged in criminal acts, the data about
him/her are classified pursuant to section 260B.171. However, the next
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part of the analysis is dependent upon facts the Commissioner does not
have. Pursuant to section 260B.171, subdivision 5(a), if the proceedings in
this situation are open to the public and the photograph is part of that
record, those data are not classified pursuant to section 260B.171,
subdivision 5, but, pursuant to the general presumption, are classified
pursuant to section 13.82. Section 13.82, subdivision 26, provides that
booking photographs are public.

If the proceedings in this situation are not open to the public, the
photograph is classified pursuant to section 260B.171, subdivision 5, and
is private.

In his comments to the Commissioner, Mr. Haines cited language in
section 260B.171, subdivision 5(c), which relates to photographs taken of
a child who has been taken into immediate custody in accordance with the
laws relating to arrests:

A photograph may be taken of a child taken into custody...provided that
the photograph must be destroyed when the child reaches the age of 19
years....Photographs of juveniles authorized by this paragraph may be
used only for institution management purposes, case supervision by parole
agents, and to assist law enforcement agencies to apprehend juvenile
offenders. The commissioner shall maintain photographs of juveniles in
the same manner as juvenile court records and names under this section.

This clause does not change the private classification of a photograph but
does clarify that photographs of minor children who are taken into
immediate custody may be used only for the purposes specified.

Opinion:
Based on the facts and information provided, my opinion on the issue that
Mr. Anfinson raised is as follows:

If the proceedings in this situation are not open
to the public, the booking photograph is private
data pursuant to Minnesota Statutes, section
260B.171, subdivision 5, and the Carver County
Sheriff’s office appropriately withheld the
photograph.

If the proceedings in this situation are open to
the public and the booking photograph is part of
the record, the photograph is public pursuant to
Minnesota Statutes, section 13.82, subdivision
26.

Dated: October 8, 2008

Oy LEAGUE OF MINNESOTA CITIES Page 52
Liﬁgﬁgéom INSURANCE TRUST



Data Practices for Law Enforcement 2009

(d) Traffic investigation reports are open to inspection by a person who

has sustained physical harm or economic loss as a result of the traffic
Juvenile traffic  accident. Identifying information on juveniles who are parties to traffic
accident accidents may be disclosed as authorized under section 13.82, subdivision
reports. 6 [response or incident data], and accident reports required under section

169.09 may be released under section 169.09, subdivision 13, unless

- the information would identify a juvenile who was taken into
custody or

- who is suspected of committing an offense that would be a crime if
committed by an adult, or would associate a juvenile with the
offense

- and the offense is not an adult court traffic offense under section
260B.225. (e.g., it’s not a petty misdemeanor or an impaired
driving incident)

D PRACTICE NOTES:

260B.175. Taking child into custody
Subdivision 1. Immediate custody. No child may be taken into immediate
custody except:

(a) With an order issued by the court in accordance with the provisions of
section 260C.151, subdivision 6, or Laws 1997, chapter 239, article 10, section
10, paragraph (a), clause (3), or 12, paragraph (a), clause (3), or by a warrant
issued in accordance with the provisions of section 260B.154;

(b) In accordance with the laws relating to arrests; or
(c) By a peace officer or probation or parole officer when it is reasonably

believed that the child has violated the terms of probation, parole, or other
field supervision.

260B.225. Juvenile traffic offender; procedures; dispositions

Subdivision 1. Definitions. (a) For purposes of this section, the following
terms have the meanings given them.

(b) "Major traffic offense” includes any violation of a state or local traffic law,
ordinance, or regulation, or a federal, state, or local water traffic law not
included within the provisions of paragraph (c).

(c) "Adult court traffic offense" means:
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(2) a petty misdemeanor violation of a state or local traffic law, ordinance, or
regulation, or a petty misdemeanor violation of a federal, state, or local water
traffic law; or

(2) a violation of section 169A.20 or any other misdemeanor- or gross
misdemeanor-level traffic violation committed as part of the same behavioral
incident as a violation of section 169A.20.

Subd. 2. Juvenile highway traffic offender. A child who commits a major
traffic offense shall be adjudicated a "juvenile highway traffic offender" or a
"juvenile water traffic offender,"” as the case may be, and shall not be
adjudicated delinquent, unless, as in the case of any other child alleged to be
delinquent, a petition is filed in the manner provided in section 260B.141,
summons issued, notice given, a hearing held, and the court finds as a further
fact that the child is also delinquent within the meaning and purpose of the
laws relating to juvenile courts.

Subd. 3. Adult traffic offense. Except as provided in subdivision 4, a child
who commits an adult court traffic offense and at the time of the offense was
at least 16 years old shall be subject to the laws and court procedures
controlling adult traffic violators and shall not be under the jurisdiction of the
juvenile court. When a child is alleged to have committed an adult court traffic
offense and is at least 16 years old at the time of the offense, the peace officer
making the charge shall follow the arrest procedures prescribed in section
169.91 and shall make reasonable effort to notify the child's parent or guardian
of the nature of the charge.

Subd. 4. Original jurisdiction; juvenile court. The juvenile court has
original jurisdiction over:

(1) all juveniles age 15 and under alleged to have committed any traffic
offense; and

(2) 16- and 17-year-olds alleged to have committed any major traffic offense,
except that the adult court has original jurisdiction over:

(i) petty traffic misdemeanors not a part of the same behavioral incident of a
misdemeanor being handled in juvenile court; and

(ii) violations of section 169A.20 (driving while impaired), and any other
misdemeanor or gross misdemeanor level traffic violations committed as part
of the same behavioral incident as a violation of section 169A.20.
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Minnesota Department of Administration
Advisory Opinion:97-007 (summary)

The Commissioner acknowledges that the interrelationships among the
various statutory provisions that requlate data about juveniles involved in
traffic accidents are confusing.

Dated: February 12, 1997

(e) The head of a law enforcement agency or a person specifically given
the duty by the head of the law enforcement agency shall notify the
superintendent or chief administrative officer of a juvenile's school of an
Notice to incident occurring within the agency's jurisdiction if:
schools.
(1) the agency has probable cause to believe that the juvenile has
committed an offense that would be a crime if committed as an adult, that
the victim of the offense is a student or staff member of the school, and that
notice to the school is reasonably necessary for the protection of the victim;
or

(2) the agency has probable cause to believe that the juvenile has
committed an offense described in subdivision 3, paragraph (a), clauses (1)
to (3), that would be a crime if committed by an adult, regardless of
whether the victim is a student or staff member of the school.

A law enforcement agency is not required to notify the school under this
paragraph if the agency determines that notice would jeopardize an
ongoing investigation. For purposes of this paragraph, "school” means a
public or private elementary, middle, secondary, or charter school.

(F) Inany county in which the county attorney operates or authorizes the
operation of a juvenile prepetition or pretrial diversion program, a law
enforcement agency or county attorney's office may provide the juvenile
diversion program with data concerning a juvenile who is a participant in
or is being considered for participation in the program.

(9) Upon request of a local social services agency, peace officer records of
children who are or may be delinquent or who may be engaged in criminal
acts may be disseminated to the agency to promote the best interests of the
subject of the data.

(h) Upon written request, the prosecuting authority shall release
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investigative data collected by a law enforcement agency to the victim of a
criminal act or alleged criminal act or to the victim's legal representative,
except as otherwise provided by this paragraph. Data shall not be released
if:

(1) the release to the individual subject of the data would be prohibited
under section 13.821; or

(2) the prosecuting authority reasonably believes:
(i) that the release of that data will interfere with the investigation; or

(ii) that the request is prompted by a desire on the part of the requester to
engage in unlawful activities.
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